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United States Court of Appeals for the 
District of Columbia 


a. District Court of the United States for the j 

District of Columbia. | 

No. 60454 In Equity j 

Plapao Laboeatoeies, Inc., F. J. Stuaet and Stu|et 
Plastee-Pad Company, Plaintiffs, 

I 

vs. I 

James A. Faeley, Postmastee Geneeal of the Uni:(ced 
States of Ameeica, Defendant, 

United States of AlMeeica, 

District of Columbia, ss: \ 

BE IT KEMEMBERED, That in the District Court of the 
United States for the District of Columbia, at the 
City of Washington, in said District, at the (inies 
hereinafter mentioned, the following papers were 
filed and proceedings had, in the above-ep^itled 
cause, to wit:— | 

1 BiU I 

Filed January 14 1936 

I 

In the Supreme Court of the District of Columbia 
Holding an Equity Court i 

I 

Equity No. 60454 I 

I 

Plapao Laboeatoeies, Inc. F. J. Stuaet Stuaet Plasteb- 

Pad Company, Petitioners, 

i 

vs. I 

j 

James A. Faeley, Postmastee Geneeal of the United 
States of Ameeica, Respondent, \ 

Comes now the above named petitioners, and respecitfuUy 
petition this Honorable Court that the above nam^d re¬ 
spondent be enjoined from enforcing and carrying into 
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effect a certain fraud order issued by one Harllee Branch, 
Acting Postmaster General, against the petitioners and 
each of them, and directed to the Postmaster of Saint Louis, 
Missouri, requiring said Postmaster not to deliver to said 
petitioners or either of them any mail, registered or other¬ 
wise, or any mail matter which may arrive, through the 
United States mail, and directed to said petitioners and 
each of them, and for cause therefor respectfully show this 
Honorable Court the following: 

I. 

That petitioner, Plapao Laboratories, Inc., is a corpora¬ 
tion duly created, organized and existing under the laws of 
the State of Missouri, with its principal place of business 
at the City of Saint Louis in said State. That petitioner, 
P. J. Stuart, is a citizen of the United States and a resident 
of University City, Missouri, and a stockholder and officer 
of said Plapao Laboratories, Incorporated, to wit, the Presi¬ 
dent thereof, and petitioner, Stuart Plaster-Pad Company, 
is an unincorporated company owned and operated by pe¬ 
titioner, F. J. Stuart, and others. 

2 n. 

That Respondent, James A. Farley, now is, and at all 
times hereinafter mentioned was the duly appointed, quali¬ 
fied and Acting Postmaster General of the United States of 
America, and temporarily a resident of, and CoTmnorant in, 
the District of Columbia, and is sued herein in his official 
capacity as Postmaster General of the United States of 
America. 

m. 

That for more than twenty-five years last past, petitioners 
have been principally engaged in the legitimate business of 
manufacturing and selling Plapao-Pads, used in the treat¬ 
ment of hernia; and in the manufacture and sale of arti¬ 
ficial limbs, braces, abdominal supporters, suspensories and 
various similar articles, including ointments and salves 
known as Plapao and Abaco, and during said time peti¬ 
tioners have built up and have enjoyed a profitable business, 
as will hereafter be more specifically set forth. 
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3 


That petitioners are informed and believe, therefore 
upon information and belief, allege the fact to be that at all 
times during the year 1935, Karl A. Crowley was, an^ is 
still a solicitor of the Postoffice Department at Washin^on, 
District of Columbia; that Calvin W. Hassell is, and at all 
times during the year 1935, was an assistant to and deputy 
of said Karl A. Crowley; that Walter E. Kelly was,|and 
during the entire year of 1935, and now is an assistant 
solicitor of said Postoffice Department, and under the super¬ 
vision of said Karl A. Crowley; that William C. O’Brien 
was, during the entire year of 1935, and still is, an assistant 
to or deputy solicitor of said Karl A. Crowley. j 

V. I 

That on, to wit, the 31st day of May, 1935, said Ciilvin 
W. Hassell, as assistant deputy solicitor under {Karl 
3 A. Crowley, solicitor of the Postoffice Departihent, 
did prepare, sign and cause to be filed, a memoran¬ 
dum recommending the issuance of a citation to show (Jause 
why a fraud order should not be issued and thereupon | a ci¬ 
tation was issued ordering and directing petitioners' and 
each of them to appear before the Postmaster Geneiial at 
the Postoffice Department at Washington, D. C., on, t(| wit, 
the 26th day of June, 1935, to then and there show ^use 
why a fraud order should not be issued against them, said 
memorandum being in words as follows: 

‘‘WCO^BiOLB I 

I 

Post Office Department ‘j 

Office of the Solicitor j 

Washington I 

May 31, 1^35. 

j 

In the Matter of Charges That The Plapao Laboratories, 
Inc., and F. J. Stuart, at St. Louis, Missouri, ate en¬ 
gaged in conducting a scheme for obtaining ikoney 
through the mails by means of false and fraudulent 
pretenses, representations and promises,, in violation 
of 39 U. S. Code, 259 and 732 (Sections 3929’ an^ 4041 
of the Revised Statutes, as amended.) i 
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Memorandum recommending the issuance of a citation to 
show cause why a fraud order should not be issued. 

“It is charged that under the above named Mr. Frank J. 
Stuart is engaged in conducting a scheme for obtaining 
money through the mails by means of false and fraudulent* 
pretenses, representations and promises in violation of 39 
TJ. S. Code, 259 and 732 (Sections 3929 and 4041 of the Re¬ 
vised Statutes as'amended), which said scheme is in sub¬ 
stance and effect as follows: 

“Said party operating as aforesaid is obtaining and at¬ 
tempting to obtain various remittances of money through 
the mails from divers persons upon pretenses, representa¬ 
tions and promises contained in advertisements and in other 
written and printed matter sent through the mails to the 
general effect that a preparation known as Plapao and de¬ 
vices known as Plapao-Pads when used as directed will 
enable any person to get rid of and permanently cure him¬ 
self of hernia, and further: 

“(1) That by using ‘Plapao-Pads’ and following the in¬ 
structions furnished therewith any rupture can be cured; 

“(2) That ‘Plapao-Pads’ when used as directed 
4 ‘are intended to eventually make themselves or any 
truss or appliance unnecessary;’ 

“ (3) That it is not merely in rare and isolated cases that 
users rid themselves of rupture through the use of Plapao- 
Pads but their successful use is in the nature of an every¬ 
day occurrence; 

“ (4) That said concern and party’s ‘system for the treat¬ 
ment’ of rupture is ‘addressed against the cause of the 
trouble, ‘namely, the relaxation of certain abdominal 
muscles,’ which by the use as directed of said ‘Plapao- 
Pads’ will be ‘brought back to their normal strength and 
elasticity,’ whereupon the rupture protrusion will disappear 
‘forever’; 

“(5) That the purported testimonials contained in said 
concern’s and party’s advertising matter is ‘proof conclu¬ 
sive’ that ‘Plapao-Pads’ will accomplish the same results 
in curing the rupture of any person who uses said ‘Plapao- 
Pads’ as directed; 

“(6) That the ‘Free Test’ of ‘Factor Plapao’ is the same 
as ‘the essential muscle tonic contained in and a factor of 
Stuart’s Adhesif Plapao-Pads’; 
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‘‘(7) That said concern and party’s ‘Plapao-Pads’ is a 
better treatment for any rupture than a surgical operation; 

‘‘ (8) That when used as directed by children Plapao-Pads 
will stay in place no matter how much running and playing 
is done; j 

‘‘(9) That Plapao-Pads are ‘especially adapted fori and 
are ‘the right remedy for old people’ and will cure rupture 
of the aged; I 

“(10) That ‘Stuart’s Support’ and ‘Stuart’s Aljaco,’ 
when used as directed, constitute an effective treatment for 
irreducible rupture which will enable the adhesions to be 
broken and the protruding tissues to return to the abd<j)men 
so that the hernia may then be cured by following said con¬ 
cern’s and party’s procedure for regular reducible rupture; 

“(11) That ‘Plapao is absolutely harmless and perfectly 
safe to use’; and ! 

“(12) That, when used as directed for the cure of rup¬ 
ture, ‘maximum results can be achieved in from three to 
five months’ by ‘Plapao-Pads’; ! 

“Whereas, in truth and in fact, as said concern and ^arty 
well know, said preparations will not and cannot accon^plish 
the results claimed therefor, but all of the aforesaid! pre¬ 
tenses, representations and promises are false and fraudu¬ 
lent. 

“I therefore recommend that said concern and pariy be 
called upon to show cause why a fraud order should 
5 not be issued against them. I 


(Signed) CALVIN W. HASSEIL 


To the Solicitor 

Of the Post Office Department.” 


Attorneyl 


VI. I 

That on, to wit, July 15, 1935, the date to which! said 
hearing aforesaid was continued, petitioners filed the^r an¬ 
swers in writing to said citation and memorandum dehying 
jointly and severally that they or either of them weije en¬ 
gaged in conducting a scheme for obtaining money thifough 
the mails by means of false or fraudulent pretenses, or 
representations or promises in violation of any law df the 
United States, and said petitioners appeared with I their 


6 PLAPAO LABORATOEIES ET AL, VS. JAMBS A. FARLEY. 


counsel on said day at Washington, District of Columbia, 
to defend against 'said charges so preferred against them. 

vn.' 

That on the aforesaid 15th day of July, 19‘35, at the hour 
of 10:10 o’clock A. M., petitioners, with their counsel, ap¬ 
peared to answ’er the aforesaid citation and memorandum, 
at which time one Walter E. Kelly, assistant solicitor for 
the Postoffice Department, appeared to hear and determine 
said cause and to act in the place and stead of the Post¬ 
master General and pass upon the merits of the charges 
preferred and render judgment thereon, and one William 
C. O’Brien appeared in the capacity of prosecutor on be¬ 
half of the Government; that thereupon said Walter E. 
Kelly proceeded to hear, try, determine and pass upon the 
guilt or innocence of petitioners upon the charges preferred 
against them as hereinbefore set forth in said memoran¬ 
dum; that at said pretended hearing statements of persons 
were received in an attempt to sustain the charges pre¬ 
ferred. 

6 vm. 

That no competent evidence, either oral or documentary, 
was produced, offered or received to sustain said charges; 
that the Government failed to produce, offer or present any 
legal evidence that sustained or tended to sustain any 
charges made in the memorandum upon which said citation 
to show cause was issued as will hereafter be more specifi¬ 
cally set forth. That the Postmaster General did not, at any 
time, sit at said hearing or hear any statements made by 
any persons who were called at said hearing, nor did he, at 
said hearing, appear at any time or at all. 

rx. 

That said petitioners are informed and believe, and there¬ 
fore upon information and belief allege the fact to be: That 
said Walter E. Kelly, assistant solicitor, pretended to make 
a finding and report adverse to petitioners, and recom¬ 
mended to the Postmaster General that a fraud order 
should issue against petitioners, but that the said respon¬ 
dent, as Postmaster General of the United States, did not 
personally receive, read or inform himself as to the con- 
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tents of said pretended finding and report, nor did he per¬ 
sonally make or issue any fraud order to determine fr6m 
said pretended finding and report of said Walter E. Kefiy, 
that the finding and report was based upon sufficient, cojm- 
petent or legal evidence to warrant a fraud order or to au¬ 
thorize its issuance, nor did he render any judgment in the 
matter whatsoever, but that one Harllee Branch, Acting 
Postmaster General, pretended to accept the recommenda¬ 
tion and report of said Walter E. Kelly, Assistant Solicitor, 
without knowing or having any personal knowledge whether 
any legal or competent evidence had been offered or receiVed 
to sustain such pretended report or recommendation, o^ to 
sustain legally the charges set forth in the memorandum 
recommending the issuance of the aforesaid citation 
7 and thereupon arbitrarily and without authorit 3 |' of 
law and without any legal evidence having been &st 
offered and received upon which to base said order, did is¬ 
sue a fraud order instructing the United States Postmaster 
at Saint Louis, Missouri, at which registered letters, or jany 
other letters, or mail matter, arrived directed to the j^eti- 
tioners or either of them or to their officers or agent^ as 
such, to return all such mail matter to the Postmaster in 
the office at which it was originally mailed with the word 
‘‘fraudulent” plainly written or stamped upon the outjside 
thereof, and on such mail matters so returned to such Post¬ 
master, and ordering it should be by them returned t(j the 
writers thereof, under such regulations as the Postmaster 
General may prescribe, and said order forbid the payijnent 
by the Postmaster at Saint Louis, Missouri, to the petition¬ 
ers or either of them, of any postal money orders drav^i in 
favor of petitioners or either of them; that such order so 
issued and made by the Acting Postmaster General, wajs not 
based upon any legal evidence offered or received; that! said 
order was issued under a gross mistake of fact and law^ and 
was made arbitrarily without authority of law in that there 
was no evidence of a legal character offered and received 
to sustain any finding of fraud, or a fraud order, and {with¬ 
out James A. Farley, Postmaster General, first having 
heard and received evidence and without first havi:^ de¬ 
termined whether such evidence was competent or suflfcient 
in law authorizing him to issue a fraud order, or th4t the 
said petitioners, or either of them, had been obtalining 
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money or property of any kind, through the mail by means 
of false or fraudulent pretenses, representations or prom¬ 
ises, all as is more specifically hereinafter set forth. 

X. 


That, James A. Farley in issuing said order, 
8 through the Acting Postmaster General aforesaid, 
exceeded his authority and the action of said Acting 
Postmaster General in so issuing said fraud order was pal¬ 
pably wrong, as will hereinafter more specifically be made 
to appear; that said fraud order so made against each of 
said petitioners is in words and figures as follows: 

“Post Office Department 
Washington 


“Order No. 7722 


Sept. 6. 1935 


It having been' made to appear to the Postmaster Gen¬ 
eral, upon evidence satisfactory to him, that Plapao Labo¬ 
ratories, Inc., F. J. Stuart, and their officers and agents- as 
such, 

at St. Louis, Missouri, are engaged in con¬ 

ducting a scheme or device for obtaining money through the 
mails by means of false and fraudulent pretenses, represen¬ 
tations, and promises, 

in violation of sections 259 and 732 of title 39, United 
States Code, said evidence being more fully described in the 
memorandum of the Solicitor for the Post Office Depart¬ 
ment of the date of September 6, 1935, and by authority 
vested in the Postmaster General by said laws the Post¬ 
master General hereby forbids you to pay any postal money 
order drawn to the order of said concern and parties and 
you are hereby directed to inform the remitter of any such 
postal money order that payment thereof has been forbid¬ 
den, and that the amount thereof will be returned upon the 
presentation of'the original order or a duplicate thereof 
applied for and' obtained under the regulations of the De¬ 
partment. 

“And you are hereby instructed to return all letters, 
whether registered or not, and other mail matter which 
shall arrive at your office directed to the said concern and 
parties to the postmasters at the offices at which they were 
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originally mailed, to be delivered to the senders thereof, 
with the words ‘Fraudulent: Mail to this address returned 
by order of Postmaster General’ plainly written or staijnped 
upon the outside of such letters or matter. Where th4re is 
nothing to indicate who are the senders of letters notj reg¬ 
istered or other matter, you are directed to send such letters 
and matter to the Division of Dead Letters with the words 
‘Fraudulent: Mail to this address returned by order of 
Postmaster General’ plainly written or stamped therein, to 
be disposed of as other dead matter under the laws and reg¬ 
ulations applicable thereto. I 

(Case No. 45615-E) ' 

(Signed) Harllee Branch \ 
Acting Postmaster General 

To the Postmaster 
at St. Louis, Missouri.” 

9 XI. 

That the power, authority and jurisdiction to determine 
whether or not a fraud order should issue is vested ^olely 
and entirely in the Postmaster General, and such jiower, 
authority and jurisdiction, so vested in the Postn^aster 
General cannot be delegated to any other person or persons, 
nor cans such power, authority and jurisdiction lawfujlly be 
assumed and exercised by Harllee Branch, as Acting | Post¬ 
master General, nor by any person but the Postmasteif Gen¬ 
eral himself, and that the fraud order issued and sighed by 
Harllee Branch, Acting Postmaster General, as hereinbe¬ 
fore alleged and set forth, is void in law and contrary to 
and in violation of the constitutional rights of petitioners 
and each of them and contrary to the act of Congreis em¬ 
powering and authorizing the Postmaster General to make, 
sign and issue a fraud order after it has been established 
by legal and competent evidence that such a fraud order 
should be issued. ; 



xn. 

That at said pretended hearing on the 15th day of July, 
1935, there was offered in evidence the memorandum of the 
above named Calvin W. Hassell, and the citation and proof 
of service thereof, together with other documents pijrport- 
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ing to be advertisements appearing in various magazines 
and publications of general circulation over the name of 
petitioners, together with other documents purporting to 
be sales letters and other literature of petitioners, which al¬ 
leged advertising material was pretended to be identified by 
a Postoffice Inspector, named D. F. Angier, as a witness for 
respondent, as matter obtained by him from petitioner by 
means of so-called test or ‘‘decoy” correspondence con¬ 
ducted by him under fictitious names; that said Postoffice 
Inspector also identified exhibits of petitioners’ products 
received bv him under said fictitious names. 

XIII. 

Petitioners aver the fact to be that none of the ex- 
10 Mbits and testimony produced at the hearing of this 
cause did sustain or even tended to sustain the speci¬ 
fications as set out in the “Memorandum recommending 
the issuance of a citation to show cause whv a fraud order 
should not be issued,” as hereinbefore set forth: 

1. That said first specification contained therein was in 
substance and words as follows, to wit: 

“(1) That by using ‘Plapao-Pads’ and following the in¬ 
structions furnished therewith any rupture can be cured;” 
whereas, in supp'ort of said specification the Government 
produced, namely, an extract from an exhibit alleged to 
have been used by petitioners in their mailing or advertising 
matter, which is as follows: 

“Remember, the man with a rupture is numbered with 
the weaklings. He himself always has the mental realiza¬ 
tion that he is wanting in those qualities which make for 
true manhood, that in the struggle for existence, when the 
critical moment or crises arrives, he will be found lacking 
in those characteristics of strength, nerve and valor which 
make a man feel like a man. And yet, it is entirely your 
own fault if you remain in this condition, because actual 
results already accomplished by others must prove to you 
that Rupture Can Be Cured.” 

2. That said second specification contained in the memo¬ 
randum aforesaid was in substance and words as follows, 
to wit; 

“(2) That ‘Plapao-Pads’ when used as directed ‘are in¬ 
tended to eventually make themselves or any truss or ap¬ 
pliance unnecessary;” 
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whereas in support of said specification the Govemjment 
produced only an extract from an exhibit alleged to |have 
been used by petitioners in their mailing or advertising 
matter which is as follows; i 

‘‘If you have any pride in the attainment of a higji de¬ 
gree of physical development you will not neglect your rup¬ 
ture. Ruptures do not‘get well themselves.’ i 

“If you expect to get relief, we feel you will sboner 
11 or later have to come to us anyway, for the Plipao- 
Pads are the only system of self-treatment forj rup¬ 
ture we know of which are intended to eventually piake 
themselves or any truss or appliance unnecessary. | 
“The achievements of others,—Sworn to by men and 
women in every walk of life, many of them from thoroughly 
responsible business and professional men, copies of ^hich 
we have sent you must be convincing, and rememberj, you 
have the privilege of consulting with them personally pr by 
letter, so why should you hesitate? Having your own in¬ 
terests at heart we do not believe you will be so foolijsh as 
to delay any longer, so we will expect to hear from you by 
return mail, with instructions and remittance. | 

“Stuart’s Adhesif Plapao-Pads are designed to assist 
nature, hence the principle upon which they work is pight. 

“It is probable that while every thinking person wi^l con¬ 
cede that a strong pressure truss is injurious, they in 
the same breadth insist, that some pressure is neceisary, 
and reason tells us that the nearer that pressure is likO unto 
the natural elasticity furnished by nature through the 
muscles, the more efficient a device would be in retaining the 
rupture, if it furnished a similar Natural pressure. I^ature 
has not made it necessary that a sound body have something 
like a truss pressing a pad into the muscles and f(^rcing 
them inwardly and awry; on the contrary, the pressure is 
just the opposite, or OUTWARD. Therefore, in plainning 
the Plapao-Pads and studying the method of applying them, 
the course pointed out by wise old nature, was not lost sight 
of, and natural pressure is furnished by the Plapao-Pads 
because the abdominal muscles are elastic, and wh^n the 
Plapao-Pads are applied, they are put on while in a reclin¬ 
ing position. WTien in this position the muscles are entirely 
relaxed and the Plapao-Pads are then applied to the body. 
Immediately upon arising the muscles become tensej—now 
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the Plapao-Pad adheres tightly to the underlying tissues, 
and the pad on the face of the Plapao-Pad being higher 
than the surrounding material, the internal pressure forces 
the muscles surrounding the opening slightly against the 
pad with a natural, elastic gentle, pressure, and the muscles 
which are flabby and flaccid, are being sustained and held 
in place by the self-adhesive overlying part of the Plapao- 
Pad in a manner somewhat similar to the way strips of ad¬ 
hesive plaster held together a broken rib. Bear in mind the 
important feature is the pressure from the inside gently 
forcing the parts surrounding the opening against the pad 
aflSxed to the face of the Plapao-Pad, rather than to violent¬ 
ly force the pad into the opening by extreme pressure from 
the outside. In certain severe cases where the rupture fre¬ 
quently comes out, the difficulty in wearing a truss will be 
found not so much in applying it as in keeping immovable 
the pad which covers the opening, after its has been ap¬ 
plied. 

12 “It should be easy to see that this can best be done 
by scientifically combining a specially shaped piece 
of adhesive material with a pad and then making, what may 
be termed general pressure over the whole, in connection 
with sufficient local or direct pressure against the opening. 
We speak of the local and general pressure being made in 
combination, when it is found necessary, but it must not be 
understood that the Plapao-Pads which are designed to ap¬ 
ply the local pressure in the manner as just explained, will 
also supply the general pressure, should the case be so se¬ 
vere that such additional pressure is deemed necessary. 
The Plapao-Pad carries the pad and when adhering closely 
to the body slipping is impossible, therefore they are an im¬ 
portant factor in retaining a rupture that cannot be held by 
a truss; however, they are entirely different from the device 
commercially known as a truss, in the respect that where 
the truss is hardly expected by any one to act as more than 
a mere mechanical support, on the contrary, the Plapao- 
Pads are not made simply to hold the rupture, but they are 
intended as a mechanico-chemical self-treatment for rup¬ 
ture and to be used even with an appertaining band, if re¬ 
quired, to ultimately make themselves or any other form of 
support unnecessary.’’ 
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3. That said third specification contained in the n^emo- 
randum aforesaid was in substance and words as follorws: 

< (3) That it is not merely in rare and isolated case^ that 

users rid themselves of rupture through the use of Plapao- 
Pads but their successful use is in the nature of an eveifyday 
occurrence; ’ ’ i 

whereas in support of said specification the Goverhment 
produced only an extract from an exhibit alleged to | have 
been used by petitioners in their mailing or advertising mat¬ 
ter which is as follows: j 

‘‘You would be surprised at the number of localities 
where not only one but a number of people so-to-speak 
‘swear by the Plapao-Pads. By way of illustration] read 
the splendid sworn-statement of Mr. S. J. Ragnall whb lives 
in Susquehanna, Pennsylvania, just over the state linq from 
Johnson City, N. Y. It will interest you to know that] after 
Mr. BagnaJl had waited long enough to convince himself 
that the results achieved from the use of the Plapaci-Palis 
were permanent, he then told Mr. J. L. Stryker of Johnson 
City. Note how the endless chain starts. Mr. Strykelr then 
attests under oath in his statement that in due time jbe has 
been ‘cured by wearing the Plapao-Pads and inspired! by his 
success he told Mr. Arthur LaMora, also of Johnsoh City. 
Now please note Mr. LaMora’s sworn-statement, ajad see 
what he says—Don’t you think that these affidavits| prove 
beyond reasonable doubt that it is not merely in ra|te and 
isolated cases, that someone rids himself of a rhpture, 
through the use of the Plapao-Pads, but that quitej to the 
contrary, the successful use of the Pla-Pao-Pads mhy for¬ 
tunately be considered to be in the naturel of an 
13 every-day occurrence? The sworn statement, at¬ 
tested to by Mr. M. R. Newton, an engineer! on the 
Erie Railroad, also illustrates what I mean by an endless 
chain of successful achievements for it relates to fdur suc¬ 
cesses all in the one affidavit. ’ ’ i 

4. That said fourth specification contained in thei memo¬ 
randum aforesaid was in substance and words as follows: 

‘‘ (4) That said concern and party’s ‘system for the treat¬ 
ment’ of rupture is ‘addressed against the cause! of the 
trouble, namely, ‘the relaxation of certain abdominal mus¬ 
cles,’ which by the use as directed of said ‘Plapaio-Pads’ 
will be brought back to their normal strength and el4sticity,’ 
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whereupon the rupture protrusion will disappear, ‘for¬ 
ever’;’’ 

whereas in support of said specification the Government 
produced only an extract from an exhibit alleged to have 
been used by petitioners in their mailing or advertising 
matter which is as follows: 

“It is the character and tone of the muscles that is the 
keystone in the Hernia problem, and when the muscles have 
become relaxed and weakened to such an extent that natu¬ 
ral openings become enlarged and dilate, the internals 
passes through them, and manifests itself in the form of an 
unsightly swelling, or protrusion, which is in no sense the 
cause of the rupture but only a symptom. A system for 
the treatment of any disease or affliction, to be successful, 
must be addressed against the cause of the trouble, not 
merely against the symptoms indicating it. The symptoms 
disappear, once the cause is removed. In cases of rupture, 
relaxation of certain abdominal muscles is the cause, and 
if one is even justified in expecting satisfactory results, the 
remedial steps taken must tend to strengthen and restore 
tone and contractile power to the weakened muscles; the ob¬ 
ject in view being to bring them back to their normal 
strength and elasticity;—then the unsightly and unwelcome 
protrusion disappears, and as the process of recovery is 
natural the disappearance should be forever.” 

5. That said fifth specification contained in the memoran¬ 
dum aforesaid was in substance and words as follows: 

“(5) That the purported testimonials contained in said 
concern’s party’s advertising matter is ‘proof conclusive’ 
that ‘ Plapao-Pads ’ wiU accomplish the same results in cur¬ 
ing the rupture of any person who uses said ‘Plapao-Pads’ 
as directed;” 

whereas in support of said specification the Government 
produced only an extract from an exhibit alleged to have 
been used by petitioners in their mailing or advertising 
matter which is as follows: 

14 “Miles of praise meaning ‘proof’ 

Praise for the remedial system embodied in Stuart’s 
Adhesif Plapao-Pads—And for you or of conclusive. Fig¬ 
uring eight inches per letter, some statistical-minded per¬ 
son once figured that our files must contain miles of proof 
and praise, like the incontrovertible ‘proof’ shown below. 
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Doesn’t snch unqualified praise mean everything in the 
way of encouragement to you in your amdety to correct 
the condition permitting the appearance of the unsightly 
protrusion which is only ONE symptom of your ruptfire?” 

6. That said sixth specification contained in the niemo- 
randum aforesaid was in substance and words as follows: 

‘‘ (6) That the ^Free Test’ of ‘Factor Plapao’ is the feame 
as ‘the essential muscle tonic contained in and a factor of 
Stuart’s Adhesif Plapao-Pads; ” j 

whereas in support of said specification the Government 
produced only an extract from an exhibit alleged to | have 
been used by petitioners in their mailing or advertising 
matter which is as follows: | 

“READ CAREFULLY j 

-Suggestions for Using- * 

TEST OF FACTOR PLAPAO j 

Terse Those j 

Truths-Trusses | 

To Trouble | 

The Essential Muscle Tonic Contained in, ! 

and a Factor of STUART’S ADHESIF PLAPA04 
PADS.” I 

I 

7. That said seventh specification contained in the inem- 
orandum aforesaid was in substance and words as follows: 

“(7) That said concern and party’s ‘Plapao-Padsr is a 
better treatment for any rupture than a surgical opera¬ 
tion;” 

whereas in support of said specification the Goverhment 
produced only an extract from an exhibit alleged toi have 
been used by petitioners in their mailing or advertising 
matter which is as follows: 

I 

“The use of the knife for this affliction found its Origin 
in the dark past. This method is especially favored ih hos¬ 
pitals, where the unsuspecting victim is put under the in- 
fiuence of an anaesthetic, although, the danger o^ this 
course is unquestionable, and ‘Keen’ commenting on 
15 the operation in his book on surgery states thatl ‘Sta¬ 
tistics showed 30% to 40% of relapses with^ the 
first year. 

“SURGICAL OPERATIONS CAUSE RUPTURE. 
Certainly it does not seem reasonable to advocate th^ sur- 
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gical operation to get rid of a rupture, when operations are 
frequently the cause of the worst kind of ruptures. Sur¬ 
gery means scars, and while fibrous tissue represented in 
scars is tough and strong, it is a fixed tissue—does not con¬ 
tract hence when extended does not rapidly, if ever re¬ 
cover. Therefore it follows that if a strain is put on mus¬ 
cles that have been cut, the fibrous tissues covering the scar 
where the incision was made, not being elastic like the other 
muscles, tend to draw apart and a rupture is the result. 
This explains why so many after going through the terri¬ 
ble experience of hn operation soon find themselves in a 
worse condition than they were in the first place. 

‘ ‘ Commenting on the surgical operation for rupture, per¬ 
haps one of the best authorities on Hernia, the late Thomas 
Manley, A. N., M.D., writes: 

“After being operated upon for rupture you may still 
have to wear the truss. ‘When an operation for the radi¬ 
cal cure of Hernia is undertaken, the surgeon must always 
have it distinctly understood that he is never able to guar¬ 
antee against a possible relapse, and that the operation is 
not free from danger to life. Promiscuous hernial opera¬ 
tions, however, have had their day, at least for the present. 
The most sanguine operators, with few exceptions, have 
made it a ‘sine qua non’ that always after operations for 
a considerable time a truss or some sort of bandage sup¬ 
port should be worn. 

“This means that should the victim of the operation sur¬ 
vive the surgeon’s knife and his confinement and treatment 
in the hospital, he may still have to wear a truss, and has 
no positive assurance that he can ever go without it again. 
Such practices are the more to be condemned, as they are 
pursued in an age which boasts of its enlightment, and to 
which is known a rational and scientific remedial system, 
to be used with practically no inconvenience, no risk what¬ 
soever—^the system emboied in Stuart’s Adhesif Plapao- 
Pads.” 

8. That said eighth specification contained in the mem¬ 
orandum aforesaid was in substance and words as follows: 

“(8) That when used as directed by children Plapao- 
Pads will stay in place no matter how much running and 
playing is done;” 
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whereas in support of said specification the Govemiiaent 
produced only an extract from an exhibit alleged to have 
been used by petitioners in their mailing or advertising 
matter which is as follows: 

16 “Don’t neglect the little ones. Perhaps your bhild 
has inherited rupture for its birthright. Can you jtake 
upon your shoulders the responsibility of letting it grow 
up handicapped in the struggle for life’s existence? Isn’t 
it a duty that you, as parents, owe your child, to at |east 
put it out into the world to fight the battles of life, spimd 
in body? Is it fair to encumber it with the torturous iiruss 
which binds the tender muscles retarding their natural 
growth and proper development? I 

“The PLAPAO-PADS being self-adhesive, no m^ter 
how much running and playing is done, they should stay, 
and be kept in place. Besides, they are as pleasant and' safe 
to wear as the proverbial ‘piece of court plaster’ ani sel¬ 
dom fail to give the anticipated results.” 

9. That said ninth specification contained in the niemo- 
randum aforesaid was in substance and words as follows: 

“(9) That Plapao-Pads are ‘especially adapted for,’ and 
are ‘the right remedy for old people’ and will cure rujpture 
of the aged;” | 

whereas in support of said specification the Goverhment 
produced only an extract from an exhibit alleged to! have 
been used by petitioners in their mailing or adverting 
matter which is as follows: | 

“ESPECIALLY ADAPTED FOR OLD PEOPLEL 
THE RIGHT REMEDY FOR OLD PEOPLE. We! often 
receive letters from those who have begun to feel tjie ef¬ 
fects of old age; they read something like this: ‘I have,given 
up all hopes of being cured, but can you give me a coinfort- 
able truss that will hold my rupture?’ How our expelrience 
with those along in years who write like this is thai hope 
beats as strong in their hearts as it does in the he4rts of 
the young. In short, everyone in his right mind w^ts to 
be rid of the truss, and, in our opinion, if there is an;^ class 
for whom Stuart’s Adhesif Plapao-Pads ate esp^iaHy 
adapted, it is for the elderly. For in the old, time has 
caused an extraordinary relaxing or stretching of th^ mus¬ 
cles and the Plapao-Pads are designed to strengthen, re- 
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inforce and help support the weakened part, and at the 
same time keep constantly applied an absomble, muscle 
tonic, emollient like in consistency, and efficacious in its con¬ 
tracting powers, intended to restore the relaxed muscles 
to their normal condition—at which time the rupture will 
be no more. In this manner, do they not accomplish much 
more than the strongest ‘ Spring Truss T ’ ’ 

10. That said tenth specification contained in the memo¬ 
randum aforesaid was in substance and words as follows: 

“(10) That ‘Stuart^s Support’ and ‘Stuart’s 
17 Abaco,’ when used as directed, constitute an effec¬ 
tive treatment for irreducible rupture which will en¬ 
able the adhesions to be broken and the protruding tissues 
to return to the abdomen so that the hernia may then be 
cured by following said concern’s and party’s procedure 
for regular reducible rupture;” 

whereas in support of said specification the Government 
produced only an extract from an exhibit alleged to have 
been used by petitioners in their mailing or advertising 
matter which is as follows: 

“SUCCESSFUL WHEN EVERYTHING ELSE FAILS. 

Irreducible rupture, as almost every one knows, is caused 
by an ill-fitting truss, or neglect. It is called irreducible 
when the protrusion has become adherent, or grown fast 
so that it cannot be entirely reduced, or put back into the 
abdomen. Observation, and an experience of over a quar¬ 
ter of a century has determined that the misconstructed 
truss is the most frequent cause of this serious condition, 
because most of them are worn so that the pad rests over 
the external opening. When this is the case, the viscera 
is not entirely retained within the abdominal cavity as it 
should be, but it is perhaps continually out, through the in¬ 
ternal opening and descewed through the Inguinal canal 
until it is blocked at the external opening by the truss pad. 
If this manner of retaining the rupture is continued day 
after day, and the protruding viscera is always partly out, 
and being'pressed upon by the pad, there comes a time 
when in all probability, it cannot be returned. 

“Ordinarily this condition creeps upon a rupture suffer¬ 
er entirely unsuspected, for its progress is not attended 
by great pain and suffering, therefore, a truss wearer 
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should be extremely watchful, for in many cases tiey are 
deceived in thinking they are getting better, when in [reality 
the protrusion is becoming adherent, and the jSirst thing 
they know this dreadful complication has set in. | 

‘‘Act promptly for growth left unattended may mean 
a tumor. If it is suspected that the protrusion is jbecom- 
ing adherent, prompt and drastic measure should | be re¬ 
sorted to,—for to allow this condition to exist meahs that 
the ‘bunch’ can be expected to grow more and more ad¬ 
herent and finally a severe and dangerous surgical | opera¬ 
tion may be necesary to loosen and replace the adherent vis¬ 


cera. 

“In many cases, the growth left unretarded, a pemial 
tumor develops, and the blood vessels become sol inter¬ 
laced through the protruding viscera that an operation 
could not be performed with any degree of safety!to flie 
life of the sufferer, and consequently almost total 
18 disability must be endured to the end. | 

“A STITCH IN TIME SAVES NINE. The true 
adage ‘a stitch in time saves nine’ should be strongly im¬ 
pressed upon the minds of those whose ruptures ^re be¬ 
coming slightly adherent,—for by acting promptly ajid get¬ 
ting the right treatment, the chances are favorable that the 
adhesions can be broken up so that the protrusi|)n can 
be entirely put back into the abdominal cavity. ! 

“We have given irreducible ruptures especial stujiy and 
have arranged a treatment diametrically different fr^m the 


Plapao-Pads, for it is quite plain that the hernial I orifice 
could not be closed with the viscera protruding through it, 
any more than you could close a door with someone! stand¬ 
ing in it. Hence, anything indicated for regular rejiucible 
rupture is not only contra-indicated but is really harmful 
for irreducible rupture. j 

“Stuart’s Abaco and Support for Irreducible Rupture. 
The treatment for irreducible rupture consists of! either 
a scientifically made-to-order concave pad arranged on a 
belt, to support the rupture, or a supporter for thfekcre- 
tum, etc.—according to what the conditions make applica¬ 
ble, and a supply of Stuart’s Abaco, which is an absorable 
me^ca about the consistency of crude oil. This i^ to be 


applied and allowed to be absorbed into the ‘ bunch’,! which 
is worked up with the fingers in much the same maD|ner as 
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old dried-up putty is worked and softened up with oil. After 
the adhesions have been broken, and the ‘bunch’ loosened 
up, with a little manipulation, it should be returned into the 
abdomen. After this is accomplished the same procedure 
is indicated as for regular reducible rupture. The price 
of the treatment for irreducible rupture which includes 
Stuart’s Support and supply of Stuart’s Abaco is $12.50 
Regular blank to be used in ordering.” 

11. That said eleventh specification contained in the 
memorandum aforesaid was in substance and words as 
follows: 

“(11) That ‘Plapao is ABSOLUTELY HARMLESS 
AND PERFECTLY SAFE TO USE,” 
whereas in support of the alleged falsity of said statement 
the Government neither offered nor produced any evidence 
whatsoever. 

12. That said twelfth specification contained in the mem¬ 
orandum aforesaid was in substance and words as follows: 

“(12) That, when used as directed for the cure of rup¬ 
ture, ‘maximum results can be achieved in from three to 
five months’ by ‘Plapao-Pads;’’ 

whereas in support of said specification the Government 
produced only an extract from an exhibit alleged to have 
been used by petitioners in their mailing or adver- 
19 tising matter which is as follows: 

“They are intended to do away with any and all 
forms of mere mechanical support, and kept constantly ap¬ 
plied, work twenty-four hours each day; based on this prom¬ 
ise, we would say, that on the average, maximum results 
can be achieved in from three to five months.” 

XIV. 

Further, in support of the allegations hereinbefore set 
out in paragraph eight hereof, namely to the effect that the 
fraud order issued herein was issued under a gross mis¬ 
take of fact and' law and made arbitrarily without author¬ 
ity of law in that there was no legal evidence or evidence 
of a legal character offered or received to sustain the find¬ 
ing of fraud or a fraud order, etc., petitioners allege that 
at the hearing, over objection and exception by petitioners, 
several hxmdred replies to questionnaires sent out by a 
Governmental agency to physicians, unidentified, all mem- 
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bers of tbe American Medical Association, relative'to the 
merits of petitioners’ system of treatment for hemik were 
at first excluded and later received in evidence; thkt said 
questionnaires in substance and words were, in part, as 
follows: I 

I 

I 

‘‘Dear Doctor: i 

The truth or falsity of claims made by two larg^ mail¬ 

order companies engaged in the sale of adhesive J)laster 
devices alleged to cure all reducible ruptures is being in¬ 
vestigated by the Post Office Department, United j States 

Government”; j 

that no evidence of any claim or suggestion of a claim or 
representation was ever made or proven to be made | by pe¬ 
titioners according to the tenor of the questionnaireb; that 
the introduction of said questionnaires into evident was 
objected and excepted to upon the ground that san^e were 
hearsay and “an effort to introduce something in thjis case 
through witnesses who have not been brought intoj court, 
who have not been put on oath, and whom wfe have 
20 not been able to face or cross-examine. It Is pure 
hearsay and obtained in a way through wlpch the 
respondents (petitioners herein) have had no oppojrtunity 
to defend themselves. It is wholly hearsay and incompe¬ 
tent in any judicial or extrajudicial proceeding.’! Yet, 
nevertheless, in the “MEMORANDUM” embodying' a find¬ 
ing of fact and recommending the issuance of a fraud or¬ 
der, the Assistant Solicitor pretended to support h^s find¬ 
ing, among other things, upon his consideration I of the 
fact that the “Government offered several hundred state- 

_ I 

ments signed by physicians throughout the United [States, 
including some of the most prominent and best khown in 
the country, asking their opinion as to the value bf peti¬ 
tioners’ system of treatment for hernia,”. That further, 
no evidence of any character whatsoever was offered or 
received tending to support the statement and finding of 
the Assistant Solicitor that among the physicians Answer¬ 
ing said questionnaires were “some of the most 
and best known in the country.” 

That further, petitioners offered in evidence seveifal hun¬ 
dreds of sworn affidavits of persons who had used peti¬ 
tioners’ Plapao-Pad system of treatment and from them 
had obtained beneficial results and in many cases' actual 


preeminent 
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cures; said affidavits were received into evidence tentative¬ 
ly and conditionedly, but arbitrarily, palpably and wrong¬ 
fully were not used or considered by the Assistant Solici¬ 
tor in his ‘‘MEMORANDUM’’ aforesaid. 

Further errors of law in the record of the aforesaid hear¬ 
ing before said Assistant Solicitor, being too numerous to 
mention herein, petitioners respectfully pray that said rec¬ 
ord of said hearing may be included and considered here¬ 
in as a part of petitioners’ bill, to be more specifically 
shown to the court at the time of the full hearing on the 
merits of same. 

XV. 

Petitioners allege that at the hearing on the charges here¬ 
inbefore set forth, respondent produced in support 
21 of said charges two physicians, both of whom had 
practiced surgery for a great many years and both 
of whom recommended surgery as the most effective 
method for the treatment of hernia. Against this, peti¬ 
tioners produced physicians and other witnesses, all of 
whom clearly showed that actual cures through the use of 
Plapao-Pads had been accomplished and, further, that they 
believed Plapao-Pads to be beneficial and in a majority of 
cases rendered the need for surgery useless. Evidence was 
further produced from physicians on both sides that the 
construction and use of Plapao-Pads in the treatment of 
hernia was a form of plastertherapy, an orthodox branch of 
* medicine in many respects opposed to surgery. 

Petitioners are informed and believe and therefore aver 
that such contrariety of testimony is a matter of fact and 
a question of opinion and that the Postmaster General un¬ 
der the law and statutes applicable to such situations has 
no authority to decide such a question, and his action in 
so doing was arbitrary, capricious and in excess of his au¬ 
thority. 

XVI. 

That petitioners have for a period of more than twenty- 
five years been engaged in the practice of supplying Plapao- 
Pads to sufferers from hernia residing all over the United 
States, and in many foreign countries; that petitioners 
have expended thousands of dollars in educational and ex- 
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perimental work to properly prepare and qualify them¬ 
selves as such experts in the use and treatment of hernia 
with Plapao-Pads; that petitioners had heretofore paain- 
tained offices in several foreign cities; that in the majority 
of instances, petitioners ’ customers remitted to them money 
owing the petitioners by and through the United States 
mail as a medium of delivery; that in most instances said 
money so remitted through the United States mails 
22 to the said petitioners was in the form of cheqts or 
money orders, directed to the petitioners at | their 
office in St. Louis, Missouri; that in addition thereto peti¬ 
tioners receive daily a great many letters from various 
persons containing orders, regarding treatment, apd for 
the purpose of making appointments with members of peti¬ 
tioners ’ staff, as well as personal matters, which ha|ve no 
reference whatever to the commercial intercourse of said 
petitioners. ! 

xvn. I 

I 

That the amount of daily mail said petitioners ileceive 
by and through the United States mails, averages | about 

. pieces per day, in the form of letters, papers, 

pamphlets, medical and otherwise. j 

xvm. I 

. I 

That the petitioners, Plapao Laboratories, Incfc., and 
F. J. Stuart, did not, at any time, or at all, send, of cause 
to be sent, through the United States mails, any fetters, 
papers, pamphlets, or literature containing false or fraudu¬ 
lent representations or promises to any person or persons, 
company or companies, association or associations,! whom¬ 
soever or whatsoever; that said petitioners have never re¬ 
ceived, nor have they ever intended or attempted to'receive 
any money or property of any form or kind through the 
mails by means of false or fraudulent representations or 
promises whatsoever. j 

XIX. I 

I 

That since said order has been issued by the Postmaster 
General, as hereinbefore referred to, and directed to the 
Postmaster at St. Louis, Missouri, said Postmastef has re¬ 
tained and returned mail matter directed to said petition- 
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ers in various kinds and character, both of a private and 
business nature, and that the mail matter and various let¬ 
ters so held, retained, and returned, by the Postmaster, pur¬ 
suant to said order, contained money rightfully, 
23 legally, and lawfully, belonging to said petitioners, 
for services rendered to their various customers at 
their offices in St. Louis, Missouri, and for services ren¬ 
dered by and through the medium of the United States 
mails, throughout the United States and abroad, as well as 
letters from their customers containing confidential com¬ 
munications regarding their ailments and illnesses, and 
that said mail matter directed to said petitioners will con¬ 
tinue to be retained and returned pursuant to said order, 
if the same is not enjoined. 

XX. 

That great and irreparable injury has been done to the 
petitioners by virtue of the issuing, and the enforcement of 
the said fraud order, and further and great irreparable 
injury will daily continue if the enforcement of said fraud 
order is not enjoined and, further, that such enforcement 
will operate to the great detriment of petitioners’ business 
in that it would work irreparable injury, loss and damage 
to the petitioners, and would result in eventually embarras¬ 
sing, crippling, breaking up, and destroying petitioners’ 
legitimate business; that said petitioners have no other 
plain, speedy and adequate remedy at law by which they 
can prevent the committing of the acts and grievances com¬ 
plained of by the injunction sought herein. 

XXX. 

That the fraud order so issued by Harllee Branch, Acting 
Postmaster General of the United States, as hereinbefore 
referred to, and directed to the United States Postmaster 
at St. Louis, Missouri, was issued in violation of, and con¬ 
trary to law, and the provisions of Articles I, IV, V and 
XIV of the amendments to the Constitution of the United 
States of America and in contravention thereof in the 
manner and in the way and for the reasons as herein al¬ 
leged and set forth. 
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That if a preliminary or interlocutory injunction is not 
granted pending the hearing and determination of this 
matter on its merits, great and irreparable injury '4^11 be 
inflicted upon and sustained by the petitioners and! great 
and irreparable injury will result to petitioners before the 
rights and claims of the petitioners can be investigated and 
finally adjudicated in that their mails, both of a pjrivate 
and business nature, will be retained and sent back to the 
senders thereof and each and everyone will be stamped by 
the Postmaster as ‘‘fraudulent’’, and the injury resulting 
therefrom will be irreparable, and their business ydll be 
greatly diminished if not entirelv destroyed. I 

WHEREFOEE, THE PETITIONERS PRAY: j 

1. That a writ of subpoena issue to James A. Parley, 
Postmaster General of the United States, requiring jhim to 
appear and answer the exigencies of this bill. j 

2. That the respondent. Postmaster General <j)f the 
United States, as aforesaid, be enjoined and restrained 
from carrying into execution and effect, or causing to be 
executed and carried into effect, by any officer, ag^nt, or 
employee of the Postmaster General, the said sb-called 
fraud order in this bill of complaint mentioned, bo^h pen¬ 
dente lite and permanently, and that the said defendant be 
further restrained and enjoined from directing, authoriz¬ 
ing, or commanding the postmasters of the United | States 
or any agent or subordinate of the said respondent: from 
refusing to deliver to the petitioners any mail matter of 
whatsoever class or description, addressed to the petition¬ 
ers by virtue of color or in pursuance of said fraud order. 

3. That the respondent be restrained and eijijoined 

25 both pendente lite and permanently from foihid- 

ding, preventing, or refusing, under color or by vir¬ 
tue or in pursuance of said fraud order in this bill bf com¬ 
plaint mentioned, the payment by any postmaster! to the 
petitioners of any postal money order drawn to iti order 
or in its favor, or to the agents of the plaintiff, \thether 
said orders be drawn prior or subsequent to the date |of said 
fraud order, and further from returning, ordering,!direct¬ 
ing, or causing the return of said money orders or sums 
named therein. i 
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4. That said fraud order in this bill of complaint men¬ 
tioned, grounded upon the said recommendation for the 
issuance of said fraud order, dated the Sixth day of Sep¬ 
tember, 1935, be declared null and void and of no effect and 
that the respondent be restrained and enjoined from refus¬ 
ing to rescind and revoke the same and all orders and di¬ 
rections inade in pursuance or under color of the same. 

5. That a rule or rules to show cause why a preliminary 
injunction should not be granted petitioners be issued by 
this Honorable Court. 

6. And for such other and further relief as the nature of 
the cause may require and as to the Court may seem meet 
and just. 

SAMUEL A. KING 
AETHUR G. ERODE 
! H. MAX AMMERMAN 
i Attorneys and Counsel for 

Petitioners. 


District of Columbia, ss: 

H. Max Ammerman, being first duly sworn, on oath says 
that he is one of the attorneys of record for Plapao Labora¬ 
tories, Inc., F. J. Stuart and Stuart Plaster-Pad Company, 
petitioners herein,' all of whom are absent from the District 
of Columbia; that he has read the Bill of Complaint in the 
above captioned cause by him subscribed and knows 
26 the contents thereof; that the facts stated in said Bill 
of Complaint he verily believes to be true. 

i H. MAX AMMERMAN 


Subscribed and sworn to before me this 14th day of Jan¬ 
uary, 1936. 


FRANK E. CUNNINGHAM, 

Clerk, 


By HARRY M. HULL 

Ass^t Clerk. 
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Rule to Show Cause \ 

Filed January 14 1936 ! 


j 

Upon consideration of the contents of the petition of 
Plapao Laboratories, Inc., F. J. Stuart and Stuart Piaster- 
Pad Company, filed herein on the 14th day of January, 
1936, it is by the court this 14th day of January, 193^, 

ORDERED, That James A. Farley, Postmaster General 
of the United States of America, respondent herein, appear 
and show cause on the 27th day of January, 1936, -^hy a 
preliminary injunction should not issue as in said petition 
prayed, provided, that a copy of said petition and a copy 
of this order be served upon said respondent on or pefore 
the 16th day of January, 1936. Q. \ 

JESSE C ADKINS I 

Justice 

MarshaVs Return j 

i 

Served a copy of the above rule petition on James A Par¬ 
ley PERSONALLY 1-14-36 JOHN B. COLPOYS, | U. S. 
Marshal in and for the Dist. of Columbia By Harry C| Allen 
Deputy U. S. Marshal G I 


27 Answer of Respondent to Petitioners’ Bill of\ 

Complaint j 

Filed February 4—1936 | 

* • * « * * # • «| 

The respondent, James A. Farley, as Postmasteif Gen¬ 
eral of the United States, for an answer to the ]^ill in 
Equity and Petition for restraining order filed herein^ says: 

L ! 

I 

The respondent admits the allegations of fact set! forth 
in paragraph I of petitioners’ bill. 

n. 

The respondent admits the allegations of fact set| forth 
in paragraph 11 of petitioners’ bilL 
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m. 

Respondent admits the allegations of fact set forth in 
paragraph III of the bill of complaint except those which 
aver that petitioners’ business, insofar as it consists of the 
sale of Plapao-Pads through the mails, is or has been legiti¬ 
mately conducted, and this respondent denies. 

IV. 

Respondent admits that at all times during the year 1935 
Karl A. Crowley was and still is Solicitor of the Post Office 
Department at Washington, District of Columbia; that Cal¬ 
vin W. Hassell is and was during the year 1935 an assistant 
attorney in the office of said Karl A. Crowley; that Walter 
E. Kelly was during the year 1935 and still is Assistant 
Solicitor of said Post Office Department and under the su¬ 
pervision of Karl A. Crowley, Solicitor; and that William 
C. O’Brien was during the entire year 1935 and still is an 
assistant attorney in the office of said Karl A. Crowley, 
Solicitor of the Post Office Department. 

V. 

Respondent admits the allegations of fact set forth in 
paragraph V of the bill of complaint herein. 

28 VI. 

Respondent admits the allegations of fact set forth in 
paragraph VI of the bill of complaint herein. 

vn. 

Respondent denies that Walter E. Kelly, Assistant So¬ 
licitor of the Post Office Department, appeared to hear and 
determine said cause or to act in the place and stead of the 
Postmaster General or pass upon the merits of the charges 
preferred or render judgment thereon, but admits that said 
Walter E. Kelly, being then and there Acting Solicitor of 
the Post Office Department, appeared to hear and consider, 
in accordance with the duties devolving upon him under 
Section 10 of the Postal Laws and Regulations, the charges 
preferred against' the petitioners and the evidence sub¬ 
mitted in the latters’ behalf to the end of ultimately re¬ 
porting his findings, with proper analysis of the evidence, 
to the Postmaster General or to his assistant, duly author- 
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ized and acting in liis place and stead; and respondent 
denies the further allegation in paragraph VII of th^ bill 
of complaint herein that Walter E. Kelly proceeded tol try, 
hear, determine and pass upon the guilt or innocence of 
petitioners upon the charges preferred against them ab set 
forth in said bill of complaint, hut admits that said Walter 
E. Kelly appeared to perform and did perform the duties 
devolved upon him under Section 10 of the Postal Lawb and 
Regulations, 1932, as aforesaid. | 

Respondent further denies the allegation in the seyenth 
paragraph of the bill of complaint that William C. O’Srien 
appeared in the capacity of prosecutor on behalf oi the 
Government, but admits that said William C. 0 ’Brien| pre¬ 
sented the evidence on behalf of the Government which sus¬ 
tained the several charges set forth in the memoraiidum 
embodied in paragraph V of petitioners ’ bill of compljaint. 

29 vin. I 

Respondent denies the allegations of paragraph Yl\l of 
the bill of complaint herein to the effect that no competent 
evidence, either oral or documentary, was produced, offered 
or received to sustain said charges, and further deniesj that 
the Government failed to produce, offer or presentj any 
legal evidence that sustained or tended to sustain the 
charges made in the memorandum upon which the citation 
to show cause was issued; and respondent avers the f^t to 
be that at the aforesaid hearing the Government offpred, 
and there was received and considered, competent testi¬ 
mony of duly sworn witnesses, together with other pi[oper 
and legal evidence, both oral and documentary, which jfully 
sustained said charges; and respondent further avers that 
said evidence was evidence satisfactory to the Postmaster 
General as required by the provisions of Title 39 Uhited 


States Code, Sections 259 and 732 (Sections 3929 and j 4041 
of the Revised Statutes, as amended), under the provisions 
of which said proceeding was had. I 

Respondent admits that the Postmaster General di(^ not 
personally, at any time, sit at said hearing or hear aby of 
the statements made by the persons participating therein, 
but respondent says that, by virtue of the provisions of Sec¬ 
tion 10 of the Postal Laws and Regulations, edition of 1932, 
and in accordance with the long-established custom and 
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practice approved by former Postmasters General and by 
this respondent, the dnly appointed and qualified Assistant 
Solicitor, who was on said date Acting Solicitor, was desig¬ 
nated to sit at such hearing in lieu of him, the Postmaster 
General, and in such capacity to hear and receive all oral 
testimony and documentary evidence offered and intro¬ 
duced at said hearing and to -report to him, the Postmaster 
General, or his duly authorized and acting deputy, the facts 
shown and proved pertinent to the issues being tried 
30 at said hearing; and that, further, upon due and care¬ 
ful consideration of the summary of the evidence, 
findings of fact and recommendation of the Acting Solicitor 
who conducted said hearing, which findings of fact was 
satisfactory to and approved by him, the Acting Postmaster 
General, agreeably to law, did thereupon decide that said 
petitioners were obtaining and attempting to obtain money 
through the mails by means of false and fraudulent pre¬ 
tenses, representations and promises in violation of the 
statute in such case made and provided, and did, pursuant 
to the provisions of said statute, issue, sign and publish an 
order No. 7722 and dated September 6,1935, a certified copy 
of which, together with the said findings of fact recommend¬ 
ing its issuance, are attached hereto and marked Eespon- • 
dentes Exhibit ‘‘A,” and respondent is informed and be¬ 
lieves, and therefore avers, that said order was properly 
and legally issued. 

IX. 

Eespondent denies the allegations of paragraph IX of the 
bill of complaint herein except such as pertains to the in¬ 
structions directing the postmaster at Saint Louis, Mis¬ 
souri, to treat petitioners’ mail as fraudulent and to refuse 
the payment of money orders drawn in favor of petition¬ 
ers ; and respondent avers the facts to be as set forth in the 
eighth paragraph hereof with respect to the preparation of 
the findings of fact and the issuance of the fraud order 
herein; and respondent further denies that said fraud or¬ 
der was issued arbitrarily or without authority of law, but 
upon information and belief avers that said order was prop¬ 
erly and legally issued and that it was not issued by the 
Acting Postmaster General without his first having deter¬ 
mined that the evidence upon which he acted was satisfae- 
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tory to him as required by law; and respondent fui^her 
denies that there was no evidence of a legal charactejr of¬ 
fered and received to sustain the findings of fap or 

31 fraud order issued against petitioners, but aversj that 
there was more than ample evidence to sustain I said 

findings of fact and fraud order and that said evidence was 
heard and the matters at issue were determined in a^r- 
dance with the Postal Laws and Regulations and by the 
proper officers of the Post Office Department, as set forth in 
the seventh and eighth paragraphs hereof. i 

X. I 

I 

Answering the tenth paragraph of petitioners’ bill Jiere- 
in, respondent admits the accuracy of the words and fibres 
of the fraud order dated September 6, 1935, Post Office De¬ 
partment order No. 7722 as therein set forth, but denied that 
the action of the Acting Postmaster General in issuing! such 
order was palpably wrong or that said Acting Postmkster 
General exceeded his authority in any way in the issuance 
thereof, but avers the fact to be that said fraud order was 
properly and legally issued upon good and sufficient proof 
of the charges of fraudulent use of the mails made against 
said petitioners and upon proper and sufficient evidence 
satisfactory to him, the said Acting Postmaster General, 
as required by the statute in such cases made and pro'^ded, 
to wit. Title 39, United States Code, Sections 259 and 732 
(Sections 3929 and 4041 of the Revised Statute!^, as 
amended). I 

. . ! ' 

Respondent denies the allegations contained in the elev¬ 
enth paragraph of the bill of complaint herein, but admits 
that the Postmaster General has the power, authority and 
jurisdiction to determine whether or not a fraud order; shall 
issue; and further avers that said power was properlyj dele¬ 
gated to and exercised by Harllee Branch as Acting Post¬ 
master General in the signing and issuance of the Order 
dated September 6, 1935, order No. 7722 complained 

32 of herein by petitioners, and upon information and 
belief further avers that said order was prbperly 

issued pursuant to the statute in such cases made and pro¬ 
vided and not in derogation of any constitutional right of 
petitioners herein. I 
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XII. 

Answering the twelfth paragraph of the bill of complaint, 
respondent denies that the hearing held on July 15, 1935, 
was a pretended' hearing or that the post office inspector 
who then and there testified, namely, D. F. Angier, as a wit¬ 
ness for the Government pretended to identify any docu¬ 
ments, advertisements, sales literature and other litera¬ 
ture of petitioners; but avers the fact to be that said D. F. 
Angier did then and there under oath testify that said sales 
letters and other advertising material relating to and offer¬ 
ing for sale petitioners’ so-called Plapao-Pads were re¬ 
ceived by him through the mails in response to certain in- 
Quiries written by him, the said Angier, under various 
names addressed'to the Plapao Laboratories, Inc., and other 
names used by petitioners in the operation of their busi¬ 
ness; but respondent admits that said post office inspector 
did identify exhibits of petitioners’ products, to wit, said 
Piapao-Pads, purchased and received by him through the 
mails addressed to various names. 

XIII. 

Kespondent denies the allegations of the thirteenth para¬ 
graph of the bill of complaint herein to the effect that none 
of the exhibits and testimony produced at the hearing be¬ 
fore the Post Office Department sustained or tended to sus¬ 
tain the specifications set out in the ‘ ‘ Memorandum recom¬ 
mending the issuance of a citation to show cause why a 
fraud order should not be issued,” but respondent admits 
that the various extracts from petitioners’ advertise- 
33 ment set forth in said thirteenth paragraph of the 
bill of complaint were contained in exhibits placed in 
evidence by the Government at the aforesaid hearing and, 
together with numerous other advertisements, booklets, cir¬ 
culars and letters, formed and constituted the basis of the 
charges set forth in said thirteenth paragraph of the bill of 
complaint, and , in this connection invites the attention of 
this Honorable Court to the contents of the finding of fact 
and recommendation of the Acting Solicitor of the Post 
Office Department herein dated September 6, 1935, and 
hereto attached as Exhibit “A” hereof. 
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xiy. I 

I 

Respondent admits that the Government offered and that 
there were admitted in evidence over the objection of peti¬ 
tioners’ counsel the questionnaires to physicians partially 
described in the fourteenth paragraph of the bill of com¬ 
plaint herein, but denies that said physicians were unidenti¬ 
fied, the fact being that each and every physician’s ijame 
and address was appended to the bottom of the question¬ 
naire by him answered and that said physicians answering 
said questionnaires included Dr. Charles Mayo and qther 
well-known physicians and surgeons throughout the United 
States, including residents of the District of Columbiaj and 
as to whether or not said physicians are or were then ijaem- 
bers of the American Medical Association respondent has 
no information sufficient to form a belief but is advised by 
counsel, and therefore avers, that whether or not such |phy- 
sicians were members of said organization is immaterial. 

Answering further the fourteenth paragraph of th^ bill 
of complaint, respondent admits that said questionnaires 
were at first excluded and later received in evidence b;^ the 
Acting Solicitor of the Post Office Department, and ^vers 
the fact to be that they were not so received until petition¬ 
ers ’ counsel had offered and insisted upon the abcep- 
34 tance and consideration by the Acting Solicitor of 
several documents purporting to be statemen|;s of 
lay persons relative to the merits of petitioners’ devices or 
system of treatment for hernia, none of which persons [were 
present at the hearing or available for cross-examinhtion 
and none of which persons were shown to be qualified or 
competent to pass upon or express opinions upon the merits 
of any method or device for the treatment and cure oi her-' 
nia, but, on the contrary, had been shown to be unqualified 
and incompetent to express such opinions, but all of "^^hich 
documents were admitted to the record over the pfoper 
legal objection of William C. O’Brien, assistant att<j)rney 
of the Post Office Department, then and there actiijig as 
counsel for the Government as set forth in the bill of i com- 

I 

plaint; and respondent is informed and believes, and there¬ 
fore avers, that the position taken at said hearing by boun- 
sel representing petitioners thereat was to the effect that 
the Acting Solicitor should receive and consider any and 
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all evidence by him offered, regardless of its hearsay char¬ 
acter or of the absence from the hearing of persons purport¬ 
ing to sign documents and letters which he placed in evi¬ 
dence, but that it was improper for the Government to offer 
or for the Assistant Solicitor to receive in evidence any 
similar documents whatsoever in support of the charges 
contained in the aforesaid memorandum or in rebuttal of 
anv evidence of whatsoever character offered at said hear- 
ing by the Plapao Laboratories, Inc., and F. J. Stuart; and 
the respondent is informed and believes, and therefore 
avers, that in th^ face of objections by petitioners’ counsel 
at said hearing the Government did not offer nor was there 
accepted in evidence any documentary evidence except doc¬ 
uments received' through the mails or from F. J. Stuart 
personally by a witness then and there present who testi¬ 
fied under oath regarding same and was cross-examined by 
petitioners’ couAsel, and that it was not until counsel for 
petitioners herein insisted upon entering into the rec- 
35 ord said hearsay documentary evidence that the Gov¬ 
ernment offered and there were admitted in rebuttal 
thereto said questionnaires signed by several hundred phy¬ 
sicians. 

Further answering the fourteenth paragraph of the bill 
of complaint, respondent denies that in the memorandum 
embodying a finding of fact and recommending the issuance 
of a fraud order the Assistant Solicitor pretended to sup¬ 
port his finding upon his consideration of the fact that the 
^‘Government offered several hundred statements signed 
by physicians throughout the United States, including some 
of the most prominent and best knowm in the country, asking 
their opinion as to the value of petitioners ’ system of treat¬ 
ment for hernia,” but admits that said statement is con¬ 
tained in said finding of fact and recommendation, copy of 
which is attached hereto and marked Exhibit “A,” upon 
the forty-first page thereof, second paragraph, but also in¬ 
vites the attention of this Honorable Court to the fact that 
immediately succeeding said paragraph of the finding of 
fact of the Assistant Solicitor appears the following further 
statement with respect to said questionnaires, to wit: 

“Without taking into consideration the written state¬ 
ments from physicians above mentioned, the expert medi¬ 
cal testimony shows that respondent’s so-called Plapao-Pad 
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! 

treatment will not and cannot produce the remedial ! or 
curative effects promised for it in respondent’s advertise¬ 
ments. ’ ’ ! 

Further answering the fourteenth paragraph of the |bill 
of complaint herein, respondent admits that several docu¬ 
ments purporting to be affidavits of users of petitioners’ 
Plapao-Pad system were offered and received in evidence, 
but denies that they were not used or considered by I the 
Assistant Solicitor in his memorandum aforesaid and to 
this end sets forth herein the text of the first two para¬ 
graphs of page 41 or the memorandum of the Assistant 
Solicitor hereinbefore mentioned, a certified copy of wkich 
is attached hereto and marked Exhibit ‘^A,” as ! fol¬ 
lows : I 

36 ‘‘Respondent also offered several testimoi|iials 
from persons who claimed that they had been cured 
of rupture by the use of his devices. Little weight cajn be 
given to this character of evidence in view of the fact that 
all of the physicians who testified for the respondent and 
the Government agreed that a layman cannot deterjnine 
whether he has a rupture or whether, if he had one,! any 
treatment has cured it. ! 

“There was also introduced in evidence by the Govern¬ 
ment numerous complaints of persons who had purchased 
and used respondent’s devices and who had failed to obtain 
the promised results. In addition, the Government o^ered 
several hundred statements signed by physicians through¬ 
out the United States, including some of the most promi¬ 
nent and best-known in the country, expressing their jopin- 
ion as to the value of respondent’s treatment for hernia. 
These statements are to the effect that no adult hernids are 
curable by means of respondent’s treatment; that the appli¬ 
cation of an astringent or a counter-irritant salve such as 
that used by the respondent will not strengthen, build up 
or pull together muscles, tissues or other ligaments beneath 
the skin and thus cure rupture; that the massage incident 
to the application of the pads, plus the effect of the coimter- 
irritant salve, would not cure ruptures and that neither a 
large majority or even a considerable number of persons 
using respondent’s so-called treatment would be cu^ed if 
a regular truss (minus the pad) was worn over the Plapao- 
Pad.” ! 
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Further answering the fourteenth paragraph of the bill 
of complaint, respondent avers that he is advised by counsel 
that it is unnecessary to answer the further allegations 
therein which are conclusions of law. 

XV. 

Answering the' fifteenth paragraph of the bill of com¬ 
plaint, respondent admits that at the aforesaid hearing the 
Government produced the Acting Surgeon General of the 
United States Army, Colonel Roger Brooke, and another 
physician and surgeon, namely. Dr. James F. Mitchell, both 
of whom have practiced surgery for a great many years 
and, by reason of having diagnosed, treated and operated 
upon hundreds of hernia cases, were fully qualified expert 
witnesses; and respondent admits that both of these experts 
recommended surgery as the most effective method for the 
treatment of hernia; and respondent further avers 
37 that both of these witnesses testified to physiological 
and anatomical facts contrary to the representations 
made in petitioners’ advertisements and clearly indicating 
the false and fraudulent character thereof as set forth in 
Exhibit ‘‘A” attached hereto. 

Respondent denies that petitioners produced any physi¬ 
cians or other witnesses qualified to express any opinion 
concerning the use or efficacy of the so-called Plapao-Pad 
treatment for hernia, and denies that said physicians, or 
either of them, testified that they had seen actual cures or 
that petitioners, through said physicians or any qualified 
and competent witnesses, showed that actual cures had been 
accomplished through the use of the so-called Plapao-Pads, 
or that said pads are beneficial or that said pads in the 
majority of cases rendered or render the need of surgery 
useless. 

Respondent further denies that any evidence was pro¬ 
duced showing that the construction and use of Plapao-Pads 
was a form of plaster therapy or that it is or was an ortho¬ 
dox branch of medicine in any respect opposed to surgery, 
but, upon advice of counsel, respondent avers that said al¬ 
legation is immaterial even if true inasmuch as the only 
question to be decided by the Postmaster General and his 
deputies was whether or not petitioners were obtaining 
monoy through the mails by false and fraudulent pretenses, 
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representations and promises as to the value and efficacyi of 
said Plapao-Pads as set forth in the memorandum j of 
charges incorporated in the fifth paragraph of the bil^' of 
complaint; and respondent is informed and believes, ^ind 
therefore avers, that said question was determined upon 
good and sufficient evidence in support of the charges j set 
forth in the bill of complaint, and that said determinalfion 
was in nowise dependent upon any contrariety of any repu¬ 
table medical testimony or that there was any contrariety 
of testimony as alleged in said bill of complaint, |but 
38 is informed and believes, and therefore avers, i the 
fact to be that the decision of the Acting Postmaster 
General to issue a fraud order herein was properly land 
legally made upon the basis of competent evidence and ites- 
timony and was not arbitrary, capricious or in excess oj^ his 
authority, and in this connection respondent again resjiect- 
fully invites the attention of this Honorable Court toj the 
memorandum of facts and recommendation of the Ac^ting 
/Solicitor attached hereto and designated Exhibit 

XVI. ! 


Respondent admits that the petitioners have for n|iany 
years engaged in the practice of supplying Plapao-!lpads 
through the mails to persons suffering from hernia residing 
all over the United States, but denies that the petitioners 
have expended thousands of dollars or any sum in educa¬ 
tional or experimental work to qualify and prepare tpem- 
selves as experts in the use and treatment of hernia Iwith 
Plapao-Pads. [ 

Further answering the sixteenth paragraph of the bul of 
complaint, respondent says that he is without know|edge 
sufficient to form a belief as to whether petitioner^ had 
heretofore maintained offices in several foreign citie^ but 
is informed and believes, and therefore avers, that certain 
of said petitioners ’ letterheads contained addresses i pur¬ 
porting to be branches in foreign cities, none of which had 
been maintained for many years prior to the hearing bjefore 
the Assistant Solicitor of the Post Office Department here¬ 
inbefore mentioned. * 

Respondent admits that prior to the issuance of the fraud 
nrder herein on, to wit, September 6, 1935, petitioners had 
received and were receiving letters containing remitii 2 iiicett; 
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of money and money orders addressed to their office at 
Saint Louis, Missouri, from various and sundry persons in 
payment for said Plapao-Pads advertised and sold 

39 through the United States mails, but denies that said 
petitioners, now or since said date, have received or 

do receive letters, orders or inquiries as stated in the six¬ 
teenth paragraph of the bill of complaint, but avers the 
fact to be that, since the issuance of said fraud order, all 
mail addressed to Plapao Laboratories, Inc., F. J. Stuart, 
and theii'i officers and agents as such, at Saint Louis, Mis¬ 
souri, have been and are being returned to senders stamped 
‘‘Fraudulent: Mail to this address returned by order of 
Postmaster General.’’ 

XVII. 

Respondent denies that petitioners receive by and 
through the United States mails any number of pieces per 
day addressed to the names set forth in the fraud order 
herein. 

xvm. 

Respondent denies the allegations of the eighteenth para¬ 
graph of the bill of complaint and for answer thereto in¬ 
vites the attention of this Honorable Court to the memoran¬ 
dum of the Assistant Solicitor of the Post Office Depart¬ 
ment dated September 6, 1935, attached hereto and desig¬ 
nated Exhibit “ A. ” 

XIX. 

Respondent denies that the postmaster at Saint Louis, 
Missouri, has retained any mail directed to petitioners, but 
admits that all of said mail addressed to the Plapao Labora¬ 
tories, Inc., and F. J. Stuart has, since the issuance of the 
fraud order, been returned to senders, but denies that such 
mail contained remittances lawfully belonging to petition¬ 
ers for services rendered to customers, averring the fact 
to be that all of such remittances were obtained by means 
of false and fraudulent pretenses, representations and 
promises^ as set forth in the aforesaid memorandum of the 
Assistant Solicitor hereto attached and designated Exhibit 
“A.” 

Respondent admits that mail addressed to Plapao 

40 Laboratories, Inc., F. J. Stuart, and their officers and 
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agents as such, will returned to senders pursuant 
to said fraud order if .he ^dme is not enjoined, hut denies 
that any such mail has been retained by the Post 0ffice De¬ 
partment or by the postmaster at Saint Louis, jMissouri. 

XX. I 

Respondent denies that any great or irreparaile injury 
has been done to petitioners by the issuance or enforcement 
of the fraud order, or that further great and irreparable 
injury will be done to petitioners by the continuec^ enforce¬ 
ment of said order, or that its enforcement will wbrk an ir- 

' j 

reparable loss to any legitimate business being d 9 ne by pe¬ 
titioners ; but admits that all mail addressed to jjetitioners 
under the several names set forth in the fraud order at¬ 
tached hereto as Exhibit “A’’ will be treated in accordance 

I 

with the provisions contained in said order unless its en¬ 
forcement is enjoined. j 

XXI. j 

Respondent denies the allegations in paragraph XXI of 
the bill of complaint, but avers that the fraud order issued 
by Harllee Branch as Acting Postmaster Genei*al of the 
United States was properly and legally issued pursuant to 
law and not in derogation of any constitutional, rights of 
petitioners in any manner whatsoever. | 

XXII. I 

Respondent denies that great and irreparable | in jury or 
any injury will be inflicted upon or suffered by petitioners 
herein if a preliminary or interlocutory injunctjion is not 
granted herein. j 

Wherefore, having fully answered the petitioners’ bill of 
complaint herein, respondent prays that said billl and peti¬ 
tion for preliminary or interlocutory injijinction be 
41 dismissed with reasonable costs. 

I 

JAMES A. FARLEY | 

Bespondent, 

By: H A SCHWEINHAUT 

ffis Attorney, 
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LESLIE C GAENETT 
United States Attorney, 

H A SCHWEINHAUT 
Assistant United States Attorney, 

WILLIAM C. O^BEIEN 

S 

Assistant Attorney, Post Office Department, 

District of Columbia, ss : 

Henry A. Schweinhaut, being first duly sworn deposes 
and says that he is an Assistant United States Attorney in 
and for the District of Columbia; that he has read the fore¬ 
going answer subscribed by him on behalf of the respon¬ 
dent James A. Farley, and verily believes the allegations 
therein contained to be true. Affiant makes this verifica¬ 
tion by reason of the absence from the District of Columbia 
of said James A. Farley, such verification being provided 
for by Equity Eule No. 8 of this Honorable Court. 

HENEY A. SCHWEINHAUT 

Subscribed and sworn to before me this 4" day of Feb¬ 
ruary, A. D., 1936. 

! ALLEN J KEOUSE 

Notary Public, D. C. 

(Seal) 

42 Memorandum Opinion 

Filed June 23 1936 

I find that the validity of the procedure before the Post¬ 
master General in this case is controlled by the decision of 
the Court of Appeals of this district in New vs. Tribond 
Sales Corp. 19 Fed. (2nd) 671, by the case of Elliott Works 
V. Frish, 58 Fed. (2nd), 820 and others, and that the recent 
case of Morgan v. U. S. A. decided by the Supreme Court 
on May 25th 1936, is inapplicable. 

On the merits of the case I think there is substantial 
evidence to support the finding of the Postmaster-General, 
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I 

certainly ^‘satisfactory to him’^, and not arbitrary or 
clearly wrong. | 

The bill should be dismissed with costs. ! 

I 

BAILED, 

J. \ 

I 

Final Decree Dismissing Bill \ 

Filed August—3 1936 | 

I 

# * * « • « * •!* 

This cause came on to be heard upon bill and answer, 
and having been argued by counsel and considered by the 
Court, it is this 3rd day of August, 1936, ! 

ADJUDGED, ORDERED and DECREED that the bill 
of complaint filed herein be, and the same is hereby dis¬ 
missed with costs against the Plaintiffs. I 

JENNINGS BAILteY . 

Justice, 

\ 

43 The plaintiffs in open Court, this 3rd ddy of Au¬ 
gust, 1936, do hereby note an appeal from | the fore¬ 
going decree to the United States Court of Appeals for the 
District of Columbia, and bond for costs is hereb^T- fixed in 
the sum of $100 or a cash deposit of $50 in lieu thereof. 

JENNINGS BAIL(EY, 

J'listice. 

i 

——— j 

Memorandum \ 

I 

AUGUST 17—1936. | 

Bond on appeal for $100 approved and filed. ! 


Amended Assignment of Error \ 

I 

Filed October 20 1936 | 

# # • ♦ • ♦ * 

I 

Now come the petitioners, Plapao Laboratoilies, Inc., 
F. J. Stuart and Stuart Plaster-Pad Company, aiid assign 
for error: i 
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1. That the Court erred in failing to hold as a matter of 
law that the Postmaster General of the United States, per¬ 
sonally, was an indispensable party at the hearing held at 
the Post Office Department on, to wit, the 15th day of July, 
1935. 

SAMUEL A. KING 
ARTHUR G ERODE 
H. MAX AMMERMAN 
i Attorneys for Petitioners 

Service of a copy of the foregoing Assignment of Error 
acknowledged this 23rd day of September, 1936. 

' LESLIE C. GARNETT 

United States Attorney 

JOHN W. FIHELLY 
Asst. United States Attorney 
for the District of Columbia. 


44 Designation of Record 

Filed September 1—1936 

Come now the plaintiffs in the above entitled cause, and 
designate the following to constitute the transcript of rec¬ 
ord for filing in the United States Court of Appeals for the 
District' of Columbia, and request the Clerk to include 
therein: 

1. Original Bill of Complaint, Rule, etc., filed January 
14, 1936; 

2. Answer of defendant, filed February 4, 1936; 

3. Memorandum opinion of Bailey, J., dismissing Bill of 
Complaint, filed June 23, 1936; 

4. Final decree dismissing Bill of Complaint filed August 
3, 1936; 

5. Memorandum appeal of plaintiffs noted and bond 
fixed, August 3, 1936; 

6. Bond undertaking on appeal filed August 17, 1936; 
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7. Assignments of Error; 

8. This Designation of Record. i 

SAMUEL A. KING 

ARTHUR G ERODE | 

H MAX AMMERMAN 
Attorneys for Petitioners, 

Service of a copy of the foregoing Designation of Record 
acknowledged this 1st day of Sept., 1936. 

LESLIE C GARNETfr 
United States Attorfiey for 
the District of Columbia, 

45 District Court of the United States j 

for the District of Columbia. I 

j 

United States of America, i 

District of Columbia, ss: \ 

I 

I, Charles E. Stewart, Clerk of the District Cb^rt of the 
United States for the District of Columbia, hereby certify 
the foregoing pages numbered from 1 to 44, both inclusive, 
to be a true and correct transcript of the recordj according 
to directions of counsel herein filed, copy of which is made 
part of this transcript, in cause No. 60454 jn Equity, 
wherein Plapao Laboratories, Inc. et al, are Plaintiffs and 
James A. Farley, Postmaster General of the Unijted States, 
is Defendant, as the same remains upon the files and of rec¬ 
ord in said Court. I 

IN TESTIMONY WHEREOF, I hereunto subscribe my 
name and affix the seal of said Court, at the Citj^ of Wash¬ 
ington, in said District, this 21st day of October,| 1936. 

CHARLES E STEWART, 
(Seal) Cle\rh, 

By CHAS B COFLIN 

I 

Endorsed on Cover: No. 6872. Plapao Laboratories, 
Inc., et al.. Appellants, vs. James A. Farley, Postmaster 
General of the United States of America. United States 
Court of Appeals for the District of Columbia ! Filed Oct 
27 1936 Moncure Burke, Clerk ! 
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Plapao Laboratories, Inc., F. J. Stuart aNd Stuart 
Plaster-Pad Company, Appellcmts^ 

I 

V, i 

! 

James A. Farley, Postmaster General of t^e United 
States of America, Appellee. \ 


BRIEF FOR APPELLANT. 


STATEMENT OF FACTS j 

This is an appeal from a decree of the District Court 
of the United States for the District of Columbia, in 
favor of the appellee dismissing appellants’ bill of com¬ 
plaint. Appellants’ bill sought to restrain the enforce¬ 
ment of a ‘‘fraud order” issued by an Acting Postmas¬ 
ter General, whereby all mail matter of appellants was 
being returned to the senders thereof marked “Fraud¬ 
ulent”. In the Court below the case was submitted on 
bill, answer, a stenographic transcription pf proceed¬ 
ings held at a hearing before the Post Office Depart¬ 
ment, exhibits, oral argument and briefs, i 

! 

i 

I 

i 
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The circumstances attendant upon the issuance of 
the fraud order complained of are as follows: A 
“MEMORANDUM recommending the issuance of a 
citation to show cause whv a fraud order should not be 
issuedsigned by Calvin W. Hassell, assistant attor¬ 
ney in the office of Karl A. Crowley, Solicitor of the 
Post Office Department, was sent to the appellants on 
May 31, 1935 (R. 3, 4). This “MEMORANDUM 
listed certain charges relative to appellants’ alleged use 
of the mails to perpetrate a fraud (R. 3, 4, 5). 

Following this citation appellants filed their answers 
thereto denying jointly and severally that they or 
either of them were engaged in perpetrating a fraud 
through the use of the mails, and on July 15, 1935, a 
hearing was held at the Post Office Department at 
Washington, D. C. (R. 6). At this hearing Walter E. 
Kelly, an Assistant Solicitor to the Post Office Depart¬ 
ment, acted as presiding officer; William C. O’Brien, 
an assistant attorney in the office of the Solicitor to the 
Post Office Department, appeared in the capacity of 
prosecutor on behalf of the Post Office Department 
(R. 6). 

Walter E. Kelly, an Assistant Solicitor to the Post 
Office Department, according to the Answer of the 
Government (R. 28) “appeared to hear and consider 
* * * the charges preferred against” appellants. 

Following the conclusion of the hearing, on Sept. 6, 
1935, the Assistant Solicitor made findings of facts ad¬ 
verse to appellants and recommended that a fraud or¬ 
der issue against appellants (R. 6, 30). On the same 
day. Sept. 6, 1935, an Acting Postmaster General, Harl- 
lee Branch, signed the fraud order (R. 8-9, 32), the 
enforcement of which was sought to be restrained in 
appellants’ bill of complaint. The fraud order recited 


that the ‘‘evidence’’ was satisfactory to the Phstmas-. 
ter General (R. 8). | 

At no time did the Postmaster General or the. Acting 
Postmaster General, Harllee Branch, appear ' at the 
hearing aforesaid. Neither heard any of the testimony 
nor saw any of the witnesses (R. 6-8, 29). The Post¬ 
master General at no time saw the findings of i^act and 
recommendation of the Assistant to the Solicitor and 

I 

did not personally have the slightest knowled^ what¬ 
ever of the subject matter embraced at the heating. 

I 

I 

( 

Assignment of Error. I 

I 

Appellants contend that, in accordance with {the law 
and statutes involved, the Postmaster Generaj, either 
personally or at least through an Acting or Assistant 
Postmaster General, should have presided at tte hear¬ 
ing aforesaid before the Post Office Departmefit (R. 6, 
7, 9). Appellants’ sole assignment of error is {the fol¬ 
lowing : I 

1. That the Court erred in failing to hold as a matter 
of law that the Postmaster General of the United 
States, personally, was an indispensable part]^ at the 
hearing held at the Post Ofi&ce Department onL to wit, 
the 15th day of July, 1935. 

I 

I 

Statutes Involved. I 

The authority for the procedure and hearing in the 
instant case before the Post Office Departmeht is al¬ 
legedly found in Title 39 of the United States Code, 
Sections 259 and 732 (Sections 3929 and 404jL of the 
Revised Statutes as amended). | 

The text of Section 259, Title 39, United States Code, 
is as follows: 
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“Mail of persons conducting lotteries or fraud¬ 
ulent schemes returned; evidence of agency. The 
Postmaster General may, upon evidence satisfac¬ 
tory to him that any person or company is engaged 
in conducting any lottery, gift enterprise, or 
scheme for the distribution of money, or of any 
real or personal property by lot, chance, or draw¬ 
ing of any kind, or that any person or company is 
conducting any other scheme or device for obtain¬ 
ing money or property of any kind through the 
mails by means of false or fraudulent pretenses, 
representations, or promises, instruct postmasters 
at any post office at which registered letters or any 
other letters or mail matter arrive directed to any 
such person or company, or to the agent or repre¬ 
sentative of any such person or company, whether 
such agent or representative is acting as an indi¬ 
vidual or as a firm, bank, corporation, or associa¬ 
tion of any kind, to return all such mail matter to 
the postmaster at the office at which it was orig¬ 
inally mailed, with the word ‘Fraudulent’ plainly 
written or stamped upon the outside thereof; and 
all such mail matter so returned to such postmas¬ 
ters shall be by them returned to the writers there¬ 
of, under such regulations as the Postmaster Gen¬ 
eral may prescribe. Nothing contained in this sec¬ 
tion shall be so construed as to authorize any post¬ 
master or other person to open any letter not ad¬ 
dressed to himself. The public advertisement by 
such person or company so conducting such lot¬ 
tery, gift enterprise, scheme, or device, that re¬ 
mittances for the same may be made by mail to 
any other person, firm, bank, corporation, or asso¬ 
ciation named therein shall be held to be prima 
facie evidence of the existence of said agency by 
all the parties named therein; but the Postmaster 
General shall not be precluded from ascertaining 
the existence of such agency in any other legal way 
satisfactory to himself.” 
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Section 732, Title 39, United States Code, is identical 
with Section 259 except Section 732 forbids the pay¬ 
ment by any postmaster of postal money order^ drawn 
in favor of those persons identified in both sections. 

I 

Ar^ment. ! 

I 

From the foregoing statement of facts, thej assign¬ 
ment of error and the statutes involved it is ajpparent 
that the sole question presented on this appeal is the 
following: Can the Postmaster General or ai^ Acting 
Postmaster General, failing personally to preside at a 
hearing of the character of that herein described, on 
the mere recommendation of an Assistant Solijcitor to 
the Post Office Department, legally and validly sign a 
fraud order which denies to a person the us^ of the 
mails ? 

While the Statute (Title 39, Sec. 259) states that the 
evidence upon which a fraud order may issue jmust be 
satisfactory to the Postmaster General, appellabts con¬ 
cede for purposes of argument that in the eveijt of the 
absence or disability of the Postmaster General, an 
ActingPostmasterGeneral could probably issueja fraud 
order on evidence satisfactory to such Acting Ijostmas- 
ter General. However, appellants respectfully jcontend 
that the delegation of this important power aid func¬ 
tion by the Postmaster General to the Assistabt to the 
Solicitor of the Post Office Department is an Unconsti¬ 
tutional delegation of power and not within ihe pur¬ 
view or intent of the statute. I 

At the outset it is interesting to note the pijocedure 
followed by the Government allegedly pursuarit to the 
aforesaid statutes. All the oarties interested on be- 

I 

half of the Post Office Department are attached to the 
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Solicitor’s Office. Karl A. Crowley is the Solicitor; 
Calvin W. Hassell, who issued the citation, is an assist¬ 
ant attorney in the office of the Solicitor; Walter E. 
Kelly, who sat as the presiding officer and prepared 
the findings of fact, is the Assistant to the Solicitor; 

William C. O’Brien, who presented the case on behalf 

1 

of the Post Office Department, is an assistant attorney 
in the office of the Solicitor (R. 3, 28). It is addition¬ 
ally important to note that the fraud order complained 
of herein was signed by Harllee Branch, Acting Post¬ 
master General, on the same day that the lengthy 
“MEMORANDUM for the Postmaster General em¬ 
bodying a finding of fact and recommending the issu¬ 
ance 6f a fraud order,” signed by the Assistant to the 
Solicitor, was submitted to him (R. 8, 32). 

1. The Postmaster General or Acting Postmaster 
General is the only person authorized by statute 
to preside at a hearing held pursuant to Title 39, 
Sec. 279, U. S. Code, and make a finding therefrom. 

Appellants concede that the Postmaster General is 
not charged with the personal performance of all the 
multifarious duties incident to the administration and 
enforcement of laws pertaining to the postal service. 
Hovrever, Section 279 of Title 39 of the United States 
Code, provides that the Postmaster General may, 
“upon evidence satisfactory to him” that the mails 
are being used for fraudulent purposes, issue a fraud 
order. The plain language of the statute indicates 
that the evidence must be satisfactory to the Post¬ 
master General and appellants contend the evidence 
must be that evidence produced at a hearing with the 
Postmaster General or Acting Postmaster General 
present as the presiding officer, or at least present. It 


is contended further that the tenor and impoft of these 
words of the statute are not satisfied by in Acting 
Postmaster General’s signing a fraud order, based on a 
finding of fact and recommendation of the Assistant to 
the Solicitor who presided at a hearing allegedly pur¬ 
suant to said statute. The decree of the Cdurt below 
indicates that while evidence need not be satisfactory 
to the Postmaster General, or even to an Acting or 
Assistant Postmaster General, that nevertheless, if 
satisfactorv to an assistant to the Solicitor who makes 
a finding of fact and personal recommendation, that the 
requirements of the statute have been fulfilled. Can 
it reasonably be argued that it was the intent of Con¬ 
gress for the statute to go to this extremej? If this 
question can be answered affirmatively, theb any em¬ 
ploye of the Post Office Department, even a Jnessenger 
boy, could be empowered by a regulation tcj find that 
certain evidence was satisfactory to him, and on that 
finding a form of fraud order could be filled c(nt, signed 
bv the Postmaster General or an Acting F^ostmaster 
General and the requirements of the statute would 
thereby be satisfied! I 

I 

[ 

2. The fraud order, signed by the Acting Postmaster 
General, was based on evidence assertedljjr satisfac¬ 
tory to the Postmaster General, who, admittedly, 
did not appear at the hearing, see any 6f the wit¬ 
nesses, or have the slightest knowledge or ac¬ 
quaintance with the subject matter embraced 
herein. 

i 

I 

The appellee “admits that the Postmaster General 
did not personally, at any time, sit at the Hearing or 
hear any of the statements made by the persons par- 
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ticipating therein/’ (R. 29). Appellee further states 
the ‘‘findings of fact and recommendation of the Act¬ 
ing Solicitor who conducted said hearing, which find¬ 
ings of fact was satisfactory to and a'pproved by him, 
the Acting Postmaster General * * (R. 30); further, 

that “said order was properly and legally issued and 
that it was not issued by the Acting Postmaster Gen¬ 
eral without his first having determined that the evi¬ 
dence upon which he acted was satisfactory to him^^ 
(R. 30-31); further, that the fraud order was properly 
and legally issued upon “proper and sufficient evidence 
satisfactory to him, the said Acting Postmaster Gen¬ 
eral, as required by the statute in such case made and 
provided, to wit. Title 39, United States Code, Sec¬ 
tions 259 and 732” (R. 31). 

Despite the foregoing unqualified assertions on the 
part of the appellee the record clearly shows a crude 
attempt on the part of the appellee to come within the 
spirit and letter of the statute and show that the evi¬ 
dence was satisfactory to the Postmaster General. The 
first paragraph of the fraud order reads as follows 
(R. 8): 

“Order No. 7722 Sept. 6, 1935. 

having been made to appear to the Post¬ 
master General, upon evidence satisfactory to him, 
that Plapao Laboratories, Inc., F. J. Stuart, and 
their officers and agents as such, at Saint Louis, 
Missouri, are engaged in conducting a scheme or 
device for obtaining money through the mails by 
means of false and fraudulent pretenses, repre¬ 
sentations, and promises, in violation of sections 
259 and 732 of title 39, United States Code, said 
evidence being more fully described in the memo¬ 
randum of the Solicitor for the Post Office Depart¬ 
ment of the date of September 6, 1935 * * *” 
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This fraud order is signed, ^‘Harllee Branch, Acting 
Postmaster General.’’ 

The appellee does not and cannot contend, within or 
outside of the record, that despite the obvious hnd plain 
wording of the fraud order, unquestionably to |meet the 
language and letter of the statute, that the Pdstmaster 
General ever saw or heard of ‘‘said evidence being 
more fullv described in the memorandum of the Solic- 

*' I 

itor.” (In fact there was not even a “memorandum 
of the Solicitor” present in the case, the onl^ memo¬ 
randum being that of Walter E. Kelly, an assistant to 
the Solicitor (R. 6) ). The appellee asserts that the 
findings of fact and recommendation of the assistant 
to the Solicitor, based on the evidence, were ‘ ‘ satisfac¬ 
tory to and approved by the Acting Postmaster 
General^' (R. 30), but nothing in the record indicates 
that the evidence was satisfactory to and approved by 
the Postmaster General as set out in said fraud order 
(R. 8). 

i 

j 

3. The action of the Acting Postmaster Gene|:*al in is¬ 
suing the fraud order complained of herein with¬ 
out having been present at the hearing failed to 
comply with the provisions of the statute involved, 
was in violation of law and in derogatipn of ap¬ 
pellants’ constitutional rights. | 

As conclusively establishing the contention!asserted 
herein appellants cite the case of Morgan, let al. v. 
United States, et ah, 298 U. S. 468, (Decided | May 25, 
1936), wherein fifty suits, consolidated for putposes of 
trial, sought to restrain the enforcement of ^n order 
of the Secretary of Agriculture, fixing the maximum 
rates to be charged by market agencies for bu^^ing and 
selling live stock, pursuant to the Packers ai^d Stock- 
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yards Act, 1921, 42 Stat. 159, 7 U. S. C. 181-229. The 
pertinent section of this Act, similar in principle to 
Section 259 of Title 39, U. S. Code, is as follows (Sec. 
211 ): 

‘‘Whenever after full hearing upon a complaint 
made as provided in Section 210 of this chapter, or 
after full hearing under an order for investigation 
and hearing made by the Secretary on his own in¬ 
itiative, either in extension of any pending com¬ 
plaint or without any complaint whatever, the Sec¬ 
retary is of the opinion that any rate, charge, reg¬ 
ulation or practice of a stockyard owner or mar¬ 
ket agency, for or in connection with the furnishing 
of stockyard services, is or will be unjust, unrea¬ 
sonable, or discriminatory, the Secretary— 

(a) May determine and prescribe what will be 
the just and reasonable rate or charge, or rates or 
charges, to be thereafter observed in such case, or 
the maximum or minimum, or maximum and min¬ 
imum, to be charged, and what regulation or prac¬ 
tice is or will be just, reasonable, and nondiscrim- 
inatory to be thereafter followed; * * *” 

The petitioners in the Morgan case, after an order 
had been made fixing certain rates, among other things, 
charged chiefly that the Secretary of Agriculture with¬ 
out warrant of law’, delegated to Acting Secretaries the 
determination of issues wnth respect to the reasonable¬ 
ness of the rates involved and “at the time he signed 
the order in question had not personally heard or read 
any of the evidence presented at any hearing in con¬ 
nection writh the proceeding and had not heard or con¬ 
sidered oral arguments relating thereto or briefs sub¬ 
mitted on behalf of the plaintiffs, but that the sole in¬ 
formation of the Secretary with respect to the proceed¬ 
ing was derived from consultation writh employees in 


the Department of Agriculture out of the jiresence of 
the plaintiffs or any of their representativ^. ” Fur¬ 
ther, it appeared that testimony was taken! before an 
examiner; that oral argument was had befojre the Act¬ 
ing Secretary of Agriculture; and that, thei^eafter, re¬ 
citing ‘^careful consideration of the entire! record in 
this proceeding,’’ findings of fact and conclusions, and 
an order prescribing rates, were signed by!the Secre¬ 
tary of Agriculture. | 

It will be recalled that in the instant case I appellants 
complained of the failure of the Postmaster General 
to preside at the hearing, hear any of the eviidence, see 
any of the witnesses and it is even admitted in sub- 

I 

stance by the appellee that he did not as much as have 
a consultation with a single employee of th^ Postoflfice 
Department relative to the fraud order issued. Appel¬ 
lants further, not only were not accorded a hearing be¬ 
fore the Postmaster General, but were not even accord- 
ed a hearing before the Acting Postmasteir General, 
and in fact were heard before the Assistant Solicitor to 
the Post Office Department. | 

In reversing the decision of the District Cjourt in the 
Morgan case, the Supreme Court of the United States 
stated: ' 

^^The outstanding allegation, which the District 
Court struck out, is that the Secretary! made the 
rate order without having heard or r^ad any of 
the evidence, and without having heard the oral 
arguments or having read and considered the 
briefs which the plaintiffs submitted. I That the 
only information which the Secretary had as to the 
proceeding was what he derived from consultation 
with employees of the Department.” (P. 478) 

* * * * * I* • 

‘‘Nor should the fundamental questiOn be con¬ 
fused with one of mere delegation of | authority. 
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The Government urges that the Acting Secretary 
who heard the oral argument was in fact the As¬ 
sistant Secretary of Agriculture whose duties are 
prescribed by the Act of February 9,1889 (5 U. S. 
C. 517), providing for his appointment and au¬ 
thorizing him to perform such duties in the con¬ 
duct of the business of the Department of Agri¬ 
culture as may be assigned to him by the Secretary. 
If the Secretary had assi^ed to the Assistant Sec¬ 
retary the duty of holding the hearing, and the 
Assistant Secretary accordingly had received the 
evidence taken by the examiner, had heard argu¬ 
ment thereon and had then found the essential 
facts and made the order upon his findings y we 
should have had simply the question of delegation. 
But while the Assistant Secretary heard argu¬ 
ment he did not make the decision. The Secretary 
who, according to the allegation, had neither heard 
nor read evidence or argument, undertook to make 
the findings and fix the rates. The Assistant Sec¬ 
retary, who had heard, assumed no responsibility 
for the findings or order, and the Secretary, who 
had not heard, did assume that responsibility/^ 
(P. 478-479) 

Contrasting the foregoing with the instant case it 
will be recalled that the Postmaster General, who 
neither heard nor read evidence or argument, under¬ 
took to issue the fraud order on ‘‘evidence satisfactory 
to him^^ and that the assistant to the Solicitor, who had 
heard, assumed no responsibility but simply made find¬ 
ings of fact and a recommendation. 

On page 480-481, the Court further states: 

“The ‘hearing’ is designed to afford the safe¬ 
guard that the one who decides shall be bound in 
good conscience to consider the evidence, to be 
guided by that alone, and to reach his conclusion 
uninfluenced by extraneous considerations which in 
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other fields might have play in determining purely 
executive action. The ‘hearing’ is the l^earing of 
evidence and argument. If the one who determmes 
the facts which widerlie the order has riot consid¬ 
ered evidence or argument^ it is manifest thoi the 
hearing has not been given. \ 

“There is thus no basis for the contehtion that 
the authority conferred by section 310 of the Pack¬ 
ers and Stockyards Act is given to the Department 
of Agriculture, as a department in the a^lministra- 
tive sense, so that one official may exc^mine evi¬ 
dence, and another official who has not (^onsidered 
the evidence may make the findings and prder. In 
such a view, it would be possible, for ex^ple, for 
one official to hear the evidence and argiiiment and 
arrive at certain conclusions of fact, afid another 
official who had not heard or considered Either evi¬ 
dence or argument to overrule those c|)nclusions 
and for reasons of policy to announce entirely dif¬ 
ferent ones. It is no answer to say that the ques¬ 
tion for the court is whether the evidench supports 
the findings and the findings support the order. 
For the weight ascribed by the law to tfie findings 
—their conclusiveness when made vtfithin the 
sphere of the authority conferred — rest^ upon the 
assumption that the officer who makes tJie findings 
has addressed himself to the evidence and upon 
that evidence has conscientiously reached the con¬ 
clusions which he deems it to justify, ^hat duty 
cannot be performed by one who lias rtpt consid¬ 
ered evidence or argument. It is not p/n imper¬ 
sonal obligation. It is the duty akin tp that of a 
judge. The one who decides must heart’’ 


i 


I 

I 
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Conclusion. 

For the foregoing reasons it is respectfully submit¬ 
ted that the decree of the Court below, dismissing ap¬ 
pellants’ bill of complaint, should be reversed. 

James E. Watson, 

Samuel A. King, 

Arthur G. Erode, 

Attorneys for Appellants. 

H. Max Ammerman, 

Of Counsel. 
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In the United States Court of Appeals 
for the District of Columbia 


OcTOBEK Term, 1936 


No. 6872 

I 

Plapao Labokatories, Inc., F. J. StiIart and 
Stuart Plaster-Pad Company, appellants 

I 

James A. Parley, Postmaster General of the 
United States of America, appellee 

' I 


APPEAL FROM THE UNITED STATES DISTRICT qOURT FOR 
THE DISTRICT OF COLUMBIA j 


BRIEF ON BEHALF OF APPELLEE i 

I 


STATEMENT OF THE CASE ' 

1 

I 

This is an appeal from a decree of thje District 
Court of the United States for the District of Co- 

I 

lumbia, dismissing appellants’ bill of complaint in 
which it was sought to enjoin the enfoi^cement of 
a ‘‘fraud order”, issued by the Acting I^ostmaster 
General, directing the Postmaster at S^int Louis, 
Missouri, to return all mail addressed to the appel¬ 
lants to the senders thereof, with the worli “Fraud- 
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iilent^’ thereon marked. The case was submitted to 
the court below on bill and answer. 

The fraud order was issued as a result of the 
following procedure: A memorandum dated May 
31, 1935, signed by Calvin W. Hassell, attorney in 
the office of the Solicitor of the Post Office Depart- 
ment,' was addressed to the Solicitor, charging the 
appellants with conducting a fraudulent scheme 
through the use of the mails in violation of the Act 
of Congress approved Sept. 19,1890, c. 908,26 Stat. 
466, as amended, T. 39 U. S. C. Sec. 259, 732, and 
recommending that the appellants be called upon to 

show cause whv a fraud order should not be issued 

•/ 

against them. Thereupon a citation was issued 
directing the appellants to appear before the Post¬ 
master General at the Post Office Department at 
Washington, D. C., on the 26th day of June 1935, 
to show cause why a fraud order should not issue 
(R. 3,4,5,28). On July 15,1935, the date to which 
the hearing had been continued, the appellants filed 
an answer to the charges and appeared, with their 
counsel, to defend against the same. Walter E. 
Kelly, the Acting Solicitor of the Post Office De¬ 
partment, presided at the hearing, heard and con¬ 
sidered the charges preferred against the appel¬ 
lants, and received the evidence submitted in the 
/ 

latter ^s behalf to the end of ultimately reporting his 
findings, with proper analysis of the evidence, to the 
Postmaster General or to the person authorized 
and acting in his stead (R. 28, 29). Following the 
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conclusion of the hearing, the Acting Solicitor 
prepared a written report, including a sUmmary 
of the evidence, finding of facts proved, j and his 
recommendation relative thereto, and sijibmitted 

I 

this report to Harllee Branch, the thep Acting 
Postmaster General (R. 29, 30). | 

On September 6,1935, Harllee Branch ajs Acting 
Postmaster General, upon due and carefujl consid¬ 
eration of this summary of the evidence, | findings 
of fact and recommendation (a copy of which was 
attached as an exhibit to appellee’s ans^ver, but 

I 

which, because of its length, has been omitted from 
the record in this case), which findings of jfaet and 
summary of the evidence were satisfactory to and 
approved by him, and determining that j the evi¬ 
dence was satisfactory to establish that the appel¬ 
lants were using the mails to defraud, signed, is¬ 
sued, and published the fraud order here [involved 
(R. 29, 30, 31). I 

I 

QUESTION PRESENTED | 

The appellants do not question the sufficiency of 
the evidence adduced at the hearing to establish 
the charge that they were using the ma^s to de¬ 
fraud; nor do they question the authority of an 

I 

Acting Postmaster General to issue a fraud order. 
The sole question now presented is: Whether the 
Acting Postmaster General, failing to personally 
attend the hearing, and acting only on a ^ummary 
of the evidence, the findings and recomipendation 

I 

I 

I 

I 

I 

I 


I 

1 
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of the Acting Solicitor of the Post Office Depart¬ 
ment, who did attend and preside, can validly issue 
a fraud order? (Appellants’ brief, page 5.) 

I 

The Acting Postmaster General although not personally 
in attendance at the hearing in which evidence is ad¬ 
duced to prove a violation of Sections 259 and 732 of 
Title 39, U. S. may, nevertheless, acting upon evi¬ 
dence taken, sifted and analyzed by an authorized 
subordinate, issue a valid fraud order 

The authority to issue fraud orders is conferred 
by Act of Congress approved Sept. 19,1890, c. 908, 
26 Stat. 466, as amended, T. 39 U. S. C. Sec. 259, 
732. 

Section 259 provides that ‘‘The Postmaster Gen¬ 
eral may, upon evidence satisfactory to him * * * 
that any person or company is conducting any 
* * * scheme or device for obtaining money or 

property of any kind through the mails by means 
of false or fraudulent pretenses, representations, 
or promises, instruct postmasters” at post offices 
where mail matter arrives directed to any such per¬ 
son, to return all such mail matter to the writers 
thereof with the word “Fraudulent” plainly 
stamped on the outside. 

Section 732, in the identical language used in 
Section 259, authorizes the Postmaster General 
under the same conditions to deny to such persons 
the use of the money order facilities of the Post 
Office Department. 


These statutes, the constitutionality of jvhich is 
not now attacked and which have been sustained by 
the Supreme Court on several occasions,! are en¬ 
tirely silent as to the method which shall be i adopted 
in determining whether a person is using the mails 
to defraud; nor do they specify that an opj^ortunity 
to be heard shall be accorded to a perspn to be 
affected by the issuance of a fraud order. Whether 
due process of law requires a hearing is a iquestion 
not necessary to be determined in this cas^ in view 
of the admitted fact that one was accorded the 
appellants. The appellants attack the pfrocedure 
adopted at this hearing on the ground thatj the Act¬ 
ing Postmaster General who issued the fraiud order 
did not personally attend the hearing at which evi- 

I 

dence was taken, but acted on a sumniary and 
analysis of the evidence so taken. | 

It is apparent that the Postmaster General is not 
charged with the personal performance qf all the 
multifarious duties incident to the administration 
and enforcement of the many laws pertaining to the 

i 

postal service, but must, by the very nature of 
things, assign these duties to properly! qualified 
subordinates to act in his behalf and under his di- 

I 

rection. The appellee does not take the position 
that a subordinate could be deputed to determine 
whether a person is using the mails to defraud and, 
upon such a determination, issue a v41id fraud 
order. The fraud order in the instant! case was 
not issued by a subordinate but by the Acting Post- 
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master General (R. 30), in which capacity he was 
head of the Department and subordinate to no one 
therein. Further, it is conceded that the Acting 
Postmaster General is authorized to act for the 
Postmaster General in issuing a fraud order. 
(Appellants’ brief, page 5.) 

It should be pointed out here that the implica¬ 
tion and assertion by the appellants that an attempt 
was made in the instant case to delegate this duty of 
issuing a fraud order to an assistant solicitor, and 
that the Postmaster General undertook to issue the 
fraud order (Appellants’ brief, pages 5, 7, 12) are 
not borne out by the record. The appellants alleged 
(R. 7), and the appellee admitted (R. 30), that the 
fraud order in the instant case was issued by Harl- 
lee Branch, the Acting Postmaster General, It 
was he who considered the summary of the evi¬ 
dence and the findings of fact (R. 30). 

The!appellee does assert that the Acting Post¬ 
master General, although not personally attending 
the hearing accorded those charged with using the 
mails in violation of Sections 259 and 732 of the 
United States Code, may, nevertheless, lawfully 
issue a fraud order based upon a summary and 
analysis of the evidence taken at the hearing at 
which a properly authorized subordinate did attend 
and preside. 

Thisi procedure, which was followed in the in¬ 
stant case, is one of long standing, and has often 
been brought to the attention of this and many 
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other federal courts, including the Supreine Court 
o^f the United States. i 

From the transcript of record in Pub\ic Clear¬ 
ing House V. Coyne, 194 U. S. 497 (190^), it ap¬ 
pears that a fraud order was issued against the 
Public Clearing House and the League df Equity. 
The record discloses that the Master in (fehancery, 
to whom the case was referred, foundj that the 
order was issued pursuant to the follownig pro¬ 
cedure (p. 108): I 

The evidence showed that in this case the 
complainant had a full hearing before the 
Assistant Attorney General^ fori the Post 
Office Department, whose duty is ^specially 
to act in such matters as this, aijd had an 
opportunity to present its reasond why the 
fraud order should not issue; and further 
showed not only that the latter ofi^cial’s re¬ 
port with the evidence was transmitted to 
and examined by the Postmaster General, 
but that the Postmaster General Ranted to 
the president of complainant thef privilege 
of a personal interview on the saipe subject 
before acting in the matter and issuing the 
fraud order in question. | 

The brief filed on behalf of the PubliS Clearing 

i 

House, in part argued: | 

The fraud order is said to be | issued in 
the discretion of the Postmaster General, 
but it is in fact issued by the Acting Assist- 

^ Now known as the Solicitor of the Post O^ce Depart-^ 
ment. ! 

I 
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ant Attorney General for the Post Office 
Department whenever he is satisfied that 
any citizen, company, or concern is in any 
manner violating the provisions of the stat- 
< utes herein set forth as construed by that 
official. 

In its opinion, without specifically referring to 
the nature of the hearing accorded the Public 
Clearing House, as described, the Court said (p. 
516): 

* * * we are satisfied the Postmaster 
, General did not exceed his authority in 
I making the order in this case, and the judg¬ 
ment of the court below is therefore 

Affirmed. 

In the case of Begge v. Hitchcock, 35 App. D. C. 
218, an appeal was taken from a judgment of the 
Supreme Court of the District of Columbia, dis¬ 
charging a rule to show cause why a writ of cer¬ 
tiorari should not issue to review a fraud order of 
the Postmaster General, and dismissing the peti¬ 
tion. The petition alleged (R. 2, 3, 4, 5) that fol¬ 
lowing procedure identical with that now being 
attacked, the Postmaster General issued a fraud 
order. This court, in considering the appeal and 
being acquainted with the nature of the hearing 
accorded the petitioner, speaking through Mr. 
Chief Justice Shepard, said (p. 227) : 

There is no question but what the Post¬ 
master General gave due notice to the appel¬ 
lants of the charges against them, and ac- 
! corded them a hearing in due course. 


The Court, after discussing other questions, con¬ 
cluded (p. 228): I 

The Postmaster General found, ^pon evi¬ 
dence satisfactory to him, that th^ scheme 
of the appellants was one of the seci^nd class 
provided for by the statute [a frahd]. As 
he clearly had jurisdiction to enteirtain the 
charge and pass upon evidence subjnitted in 
support of the same, the correctness of 
his determination cannot be reviewed by 
certiorari. | 

The case was carried to the Supreme Cburt, and 
the decision is reported in 229 U. S. 162^ In the 
statement of the case, preceding the opinion, after 
asserting that a complaint had been madp against 
Degge, there appears the following (p. 1$3) : 

j 

Notice w^as given Degge and thej corpora¬ 
tions, and a hearing was had beforp the ofiSi- 
cer to whom, under the postal regulations, 
the disposition of this class of cases was 
committed. He found that the charges were 
true, and to his findings he attached a copy 
of all the evidence vrhich had be^n taken. 
The report was confirmed by the Postmaster 
General, who issued an [fraud] ordbr * * *. 

The Court then af&rmed the judgment of this 
court, upholding the validity of the frajid order, 
stating in part of its opinion (p. 171) : I 

It is true that the Postmasteii General 
gave notice and a hearing to the persons spe¬ 
cially to be affected by the fraud ojrder, and 
that in making his ruling he ma^ be said 
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to have acted in a quasi-judicial capacity. 
But the statute was passed primarily for the 
benefit of the public at large, and the order 
was for them and their protection. That 
fact gave an administrative quality to the 
hearing and to the order, and was sufficient 
to prevent it from being subject to review 
by writ of certiorari. 

In the case of New v. Tribond Sales Corporation, 
57 App. D. C. 197 (1927) (cert, denied 275 U. S. 
550), the procedure, resulting in the issuance of a 
fraud order, the execution of which was sought to be 
enjoined, appears from the transcript of the record 
and the opinion to have followed the same course 
as that in the instant case. It is summarized by 
Mr. Justice Robb speaking for the Court: 

On April 6,1925, the Solicitor for the Post 
Office Department filed written charges 
against the appellee, and gave notice that it 
show cause why a fraud order should not 
be issued against it. Hearings were had on 
these charges, resulting, on June 2, 1925, in 
a comprehensive written report by the Solic¬ 
itor to the Postmaster General, concluding as 
follows: “I find that this scheme is a lottery, 
and is likewise inherently fraudulent. I 
therefore recommend that a fraud order be 
issued against the Tribond Sales Corpora¬ 
tion at New York, New York.” 

1 On the day this report was made the Post¬ 
master General, “upon evidence satisfactory 
to him” (Sections 3929 and 4041, R. S. 
[Comp. St. Sections 7144, 7573]), issued the 
fraud order in question. 
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I 


I 


The opinion continues with a discussion of the 
scheme then involved, after which, referring to* the 
statutes authorizing the issuance of fraiid orders, 
it is stated: j 

If the evidence is ‘‘satisfactory! to him” 
a fraud order is issued. The obyious pur¬ 
pose of the statute is to purge th^ mails of 
objectionable matter. The exercise of this 
jurisdiction by the Postmaster General is 
due process of law, and his decisio^ will not 
be disturbed, unless he “has exceeded his 
authority or his act is palpably wrong.” 

In the case of Crane v. Nichols, 1 i', (2d) 33 (D. 
C. S. D. Texas), the precise point now |urged by 
the appellant was presented to and deteifmined by 
the Court in denying an application for injunc¬ 
tion to restrain the enforcement of a fr^ud order. 
Judge Hutcheson stating: i 

This brings me to the question upon which 
the plaintiff pitched his argumenj:; the im¬ 
portant question that the Postmaster Gen¬ 
eral has delegated his authority,! which is 
non-delegable. It is not clear that | the plain¬ 
tiffs are contending, that the Postmaster 
General must himself examine thd evidence, 
and reach the conclusion upon su^h exami¬ 
nation. There are some suggestiohs* in their 
brief and argument to this effect. | Certainly 
such a construction is. unreasonable and un- 

soirnd, and cannot be sustained. I 
, . ' I 

The opinion, after discussing some of I the many 

•duties imposed by law upon the Postmaster Gen- 

i 

I 

• I 

! 

! 

I 

i 
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eral as head of the Post Office Department, con¬ 
tinues : 

On the precise point of the right of the 
Postmaster General to rely upon subordi¬ 
nates for obtaining and presenting evidence 
and conducting hearings, and that proceed¬ 
ings taken by and hearings had before regu¬ 
larly designated employees of the depart¬ 
ment in connection with these fraud orders 
are the proceedings of the Postmaster Gen¬ 
eral, see People^s United States Bank v. Gil- 
son (C. C.) 140 Fed. 1, in which it is held 
that a hearing before the Assistant Attorney 
General attached to the Postmaster Gen¬ 
eral’s office was a hearing before the Post¬ 
master General, since, as the court says, 
‘‘every one knows that the Postmaster Gen¬ 
eral in person cannot attend to the innumer¬ 
able duties of the department; * * * it 

appears from the bill that the bank was given 
a hearing before the Postmaster General, 
acting by the Assistant Attorney General”; 
that was sufficient. 

In the very interesting and well-wTitten 
case of Lewis Publishing Company v. Wy¬ 
man (C. C.) 152 Fed. 799, a ease arising on 
the question of the right to classify mail 
matter, the court held that, though the 
statute provided the classification to be made 
by the Postmaster General, a hearing before 
the Third Assistant was sufficient, as the 
Postmaster General had the right to dele¬ 
gate to subordinates all the details of hear¬ 
ing the case. 


Further, in the matter of heariikgs, either 
in the case of fraud orders or on| the ques¬ 
tion of classification of mail matter, no par¬ 
ticular formal hearing is necessary and no 
particular person need conduct the^ {Smith 
V. Hitchcock, 226 U. S. 56, 33 Shp. Ct. 6, 
57 L. Ed. 119). It therefore appbars clear 
that the Postmaster General coul^ delegate 
the matter of collecting evidence a^d report¬ 
ing conclusions thereon to any person in any 
branch of his department, and | when he 
makes his decision after such evidence has 

I 

been collected it will be conclusively pre¬ 
sumed that he considered the evidence and 
based his decision upon it. | 

The attention of the Court is respectfully invited 
to the fact that in the great number of cases brought 
to test the validity of fraud orders isshed by the 
Postmaster General pursuant to these ac^s of Con¬ 
gress, first adopted June 8, 1872, and thereafter 
on September 19, 1890, and March 2, 1^95, reen- 

i 

acted and amended to enlarge the postal services 
affected, in practically all of vrhich the procedure 
now attacked was followed, not a singl(^ case has 
been found by the appellee, and none if cited by 
the appellants, in which the Court held that the 
fraud order was invalid because the Plostmaster 
General did not personally attend the Rearing at 
which the evidence forming the basis of I the order 
was adduced. I 

i 

A few of the cases, the reports of whicjbi indicate 
this procedure was brought to the attention of the 
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courts without so much as a hint of disapproval, 
are: Missouri Drug Co, v, Wyman, 139 Fed. 623; 
Sanden v. Morgan, 225 Fed. 266; Aycock v. 
O’Brien, 28 F. (2d) 817; Work v. Frisk, 58 F. 
(2d) 820; and Bailey Gaunce Oil & Refining Co, 
et al, V. Duncan, 10 Fed. Sup. 280. 

Further, to acept the appellants’ contention 
that ‘^the Postmaster General or Acting Postmas¬ 
ter General is the only person authorized by statute 
to preside at a hearing held pursuant to Title 39, 
Section 279 [sic] United States Code”, is to reject 
that familiar rule enunciated by the Supreme Court 
‘^that a construction made by the body charged with 
the enforcement of a statute, which construction 
has long obtained in practical execution and has 
been impliedly sanctioned by the reenactment of 
the statute without alteration in the particular con¬ 
strued, when not plainly erroneous, must be treated 
as read into the statute.” New Haven R, R, v. 
Intetstate Commerce Commission, 200 U. S. 361, 


The Assistant Solicitor as Acting Solicitor is legally 
qualified to preside at a hearing pursuant to T. 39, Sec. 
259^ 732, hear the charges preferred and the evidence 
submitted, and report his findings with proper analy¬ 
sis of the evidence to the Postmaster General 

Appellants complain that the Postmaster Gen¬ 
eral attempted improperly to delegate the authority, 
conferred upon him by the postal fraud laws, in 
permitting the Assistant Solicitor to preside at the 


hearing and receive and analyze the eviden<be. Ap¬ 
pellee respectfully submits that such a delegation 
is authorized by law and necessary in th^ public 

I 

interest. ! 

i 

That the Solicitor is authorized to perfdrm this 
function is demonstrated not only by the| discus¬ 
sion of the first topic in this brief, but by ithe Act 
approved July 27,1789, c. 4,1 Stat. 65, as aipended, 
T. 22, Sec. 5, U. S. C., which provides: | 

I 

The head of each department is authorized 
to prescribe regulations, not inconsistent 
with law, for the government of his jdepart- 
ment, the conduct of its officers and clerks, 
the distribution and performance of jts busi¬ 
ness, and the custody, use, and preservation 
of the records, papers, and propert}| apper¬ 
taining to it. i 

. . ! 

Pursuant to this provision of law, th^ Post- 

! 

master General, in Section 10, subsectioh 8 (a). 
Postal Laws and Regulations, 1932, delegated to 
and charged the Solicitor: | 

I 

with the hearing and consideration df cases 
relating to lotteries and the misusd of the 
mails in furtherance of schemes to ^efraud 

the public. j 

] 

By the provisions of postal regulation 10, | subsec¬ 
tion 8 (b), the Assistant to the Solicitor is required 
to perform the duties of the Solicitor during the 
latter’s absence. As alleged in the answer ^R. 28), 
Walter E. Kelly, Assistant to the Solicitoi[ of the 
Post Office Department, was Acting Solicitor when 
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he received the evidence in this case and reported 
his findings with proper analysis of the evidence to 
the Acting Postmaster General. 

Ill 

The facts alleged and the statutes involved in the case 
of Morgan v. United States are distinguishable from 
and inapplicable to the present inquiry, but the prin¬ 
ciples of law therein expressed approve the procedure 
now attacked 

The appellants cite in support of their contention 
only one case, namely, Morgan et al. v. United 
States et al., 298 U. S. 468 (1936). 

In that case the proceedings in the Department 
of Agriculture which were questioned were held 
pursuant to the Packers and Stockyards Act, 1921, 
42 Stat. 159, T. 74 U. S. C. 181-229. Section 310 
of that Act provides that whenever after a ‘‘full 
hearing’’ the Secretary is of the opinion that any 
rate or practice of a stockyard owner or market 
agency is unjust, unreasonable, or discriminatory, 
the Secretary may determine and prescribe what 

shall be the just and reasonable rate or charge and 

\ 

what “practice is or will be just, reasonable, and 

I 

non-discriminatory to be thereafter followed.” 

In attacking the validity of an order issued by 
the Secretary, the plaintiffs complained that a 

I 

proper hearing had not been accorded, alleging that 
a hearing had been held before a man purporting 
to be at the time Acting Secretary, when the then 

I 

Secretary “was in Washington, D. C., at his ofiSee 


in the Department of Agriculture, and at $aid time 
was neither sick, absent, nor from any other cause 
disabled in the performance of official dijities of” 
the Secretary; that ‘‘the Secretary at the time said 
order was signed by him had not personally heard 
or read any of the evidence presented at any hear¬ 
ing in connection with this proceeding, and had not 
heard or considered oral arguments”, a^id “had 

I 

[sic] read or considered any briefs submitted”, but 
that “the sole information of said Secretary with 
respect to said proceedings was derived fpom con¬ 
sultation with employees in the Department of 
Agriculture, out of the presence of this petitioner 
or any representative of this petitioner.” | 

Upon motion of the Govermnent, the! District 
Court struck out the allegations summarized above. 


The Supreme Court in deciding a direct appeal 
taken from decrees of the District Court described 
the statute, the prerequisites to its execution and 


the act of the Secretary pursuant thereto 


as legis¬ 


lative in their nature (p. 479): | 

I 

The proceeding is not one of ordinary ad¬ 
ministration, conformable to the standards 
governing duties of a purely executive char¬ 
acter. It is a proceeding looking to legis¬ 
lative action in the fixing of rates pf market 
agencies. And, while the order ik legisla¬ 
tive and gives to the proceeding it^ distinc¬ 
tive character {Louisville & Nashville R, R. 
Co. V. Garrett, 231U. S. 298,307), i^ is a pro¬ 
ceeding which by virtue of the Authority 
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conferred has special attributes. The Sec¬ 
retary, as the agent of Congress in making 
the rates, must make them in accordance 
' with the standards and under the limitations 
which Congress has prescribed. Congress 
has required the Secretary to determine, as 
a condition of his action, that the existing 
rates are or will be ‘‘unjust, unreasonable, 
i or discriminatory.” If and when he so 
finds, he may “determine and prescribe” 
what shall be the just and reasonable rate, 
or the maximum or minimum rate, there¬ 
after to be charged. That duty is widely 
different from ordinary executiye action. 
It is a duty which carries with it funda- 
' mental procedural requirements. 

From the aboye quotation it will be perceiyed 

that the postal fraud statutes differ in seyeral es¬ 
sential respects from the Packers and Stockyards 

Act. The postal laws do not contemplate legisla- 
tiye action. They are purely protectiye and are 
intended to preyent the use of a goyernmentally 
maintained agency as a medium for the perpetra¬ 
tion of a fraud, and that fact, in the language of the 
Supreme Court, giyes “an administratiye quality to 
the hearing and to the order * * *.” DeggeY. 

Hitchcock, 229 U. S. 162,171. 

Furthermore, the Packers and Stockyards Act 
specifically proyides for certain procedural re¬ 
quirements, including a “full hearing”, which, 
although accorded those who come in conflict with 
the postal fraud statutes, is not expressly required. 
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But whether the nature of the hearings h^ld pur¬ 
suant to these statutes is inherently different is 
immaterial to the determination of the present con¬ 
troversy in view of the fact that the Morgmi case 
condemned the action of the Secretary because, ac¬ 
cording to the allegations, he ‘‘had neithej: heard 
nor read evidence or argument, but nevertheless 
undertook to make the findings and fix th^ rates. 
The Court expressly stated that it was njot con¬ 
fronted with the question of authority to Relegate 
the duties imposed upon the Secretary, aUd that 

I 

likewise there could be put aside the conteijition as 
to the circumstances under which an Acting Sec¬ 
retary may take the place of his chief. jPassing 
this question, the Court took the opportunity to 
state that “in the course of administrative jroutine 
the disposition of official matters by an | Acting 
Secretary is frequently necessary and the iiktegrity 
of administration demands that credit be ^ven to 
his act in that capacity.’^ The question 
considered by the Court was whether the essentials 

I 

of the required hearing are satisfied when the evi¬ 
dence is heard by one person, whereas “the qne whO' 
determines the facts which miderlie the order has 
not considered evidence or argument.’’ | Under 
these circumstances, the Court held that] “it is 
manifest that the hearing has not been givta” for 
“the hearing is designed to afford the safeguard 
that the one who decides shall be bound jn good 
conscience to consider the evidence, to be I guided 
by that alone * * [Italics supplied.] 
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Thus it is apparent that the determinative factor 
in the Court’s condemnation of the procedure in 
the Morgan case does not exist in the instant case, 
for it was upon due and careful consideration of 
the summary of the evidence, firidings of fact and 
recommendation of the Acting Solicitor, who con¬ 
ducted said hearing [that] the Acting Postmaster 
General * * * thereupon decide that said 

petitioners [appellants] were obtaining * * * 

money through the mails by means of false and 
fraudulent pretenses, representations, and prom¬ 
ises, * * * and did, pursuant to the provi¬ 

sions of the said statute, issue, sign, and publish” 
the order now complained of (R. 30). [Italics sup¬ 
plied.] 

The Morgan case is a far cry from the proposi¬ 
tion in support of which it is cited by the appel¬ 
lants, namely, that “the action of the Acting Post¬ 
master General in issuing the fraud order com¬ 
plained of herein ivithont having been present at 
the hearing failed to comply with” the law. [Ital¬ 
ics supplied.] 

The Morgan case held that the requirements of 
a “full hearing” demand that the one charged with 
the duty of determining the facts must do so upon 
a consideration of the evidence. Referring to this 
rule, the Court expressly stated that the require¬ 
ments were satisfied bv a consideration of the evi- 
deuce taken and analyzed bv an examiner. The 
Court said (p. 481): 


This necessary rule does not preclude 
practicable administrative procedure in ob¬ 
taining the aid of assistants in the I depart¬ 
ment. Assistants may prosecute inquires. 
Evidence may he taken by an e^amin-er. 
Evidence thus taken may he sifted and an¬ 
alyzed hy competent subordinates}^ Argu¬ 
ment may be oral or written. The require¬ 
ments are not technical. But there jmust be 
a hearing in a substantial sense. jAnd to 
give the substance of a hearing, whibh is for 
the purpose of making determinations upon 
evidence, the officer who makes the determi¬ 
nations must consider and appraise! the evi¬ 
dence which justifies them. [Italics sup¬ 
plied.] I 

CONCLUSION 

I 

For the foregoing reasons, it is respectftilly sub- 

• I 

mitted that there is no error of record in this case, 

and therefore the decree of the court be^ow, dis- 

I 

missing appellants’ bill of complaint, should be 

I * 

affirmed. i 

I 
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